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CHAPTER- I 

LeGAL PRoVIsIon – 

ARTICLE-14. 

The state shall not  deny any parson equality before the law or the equal protection  of the  laws  

within the territory of India.  

ARTICLE-15( Prohibition Of Discrimination  On Grounds Of Religion, Race, Caste, Sex Or 

Place Of Birth) 

(1)The State shall not discriminate against anycitizen on grounds only of religion, race, caste, 

sex, placeof birth or any of them. 

(2) No citizen shall, on grounds only of religion, race,caste, sex, place of birth or any of them, 

be subject to anydisability, liability, restriction or condition with regard to— 

(a) access to shops, public restaurants, hotels andplaces of public entertainment; or 

(b) the use of wells, tanks, bathing ghats, roadsand places of public resort maintained wholly 

orpartly out of State funds or dedicated to the use ofthe general public. 

(3) Nothing in this article shall prevent the State frommaking any special provision for women and 

children. 

(4) Nothing in this article or in clause (2) of article 29shall prevent the State from making any special 

provisionfor the advancement of any socially and educationallybackward classes of citizens or for the 

Scheduled Castesand the Scheduled Tribes. 

(5) Nothing in this article or in sub-clause (g) ofclause (1) of article 19 shall prevent the State 

from makingany special provision, by law, for the advancement ofany socially and 

educationally backward classes ofcitizens or for the Scheduled Castes or the ScheduledTribes 

in so far as such special provisions relate to theiradmission to educational institutions including 

private educational institutions, whether aided or unaided by the State, other than the minority 

educational institutions referred to in clause (1) of article 30. 
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ARTICLE -19 (Protection of certain rights regarding freedom of speech , etc.)  

(1) All citizens shall have the right- 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; [and] 

(g) to practise any profession, or to carry on any occupation, trade or business. 

(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, or 

prevent the State from making any law, in so far as such law imposes reasonable restrictions on 

the exercise of the right conferred by the said sub-clause in the interests of  thesovereignty and 

integrity of India,the security of the State, friendly relations with foreign States, public order, 

decency or morality, or in relation to contempt of court, defamation or incitement to an offence. 

(3) Nothing in sub-clause (b) of the said clause shall affect the operation of any existing law in 

so far as it imposes, or prevent the State from making any law imposing, in the interests of 

4[the sovereignty and integrity of India or public order, reasonable restrictions on the exercise 

of the right conferred by the said sub-clause. 

(4) Nothing in sub-clause (c) of the said clause shall affect the operation of any existing law in 

so far as it imposes, or prevent the State from making any law imposing, in the interests of the 

sovereignty integrity of India or public order or morality, reasonable restrictions on the exercise 

of the right conferred by the said sub-clause. 

(5) Nothing in sub-clauses (d) and (e) of the said clause shall affect the operation of any 

existing law in so far as it imposes, or prevent the State from making any law imposing, 

reasonable restrictions on the exercise of any of the rights conferred by the said sub-clauses 
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eitherin the interests of the general public or for the protectionof the interests of any Scheduled 

Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall affect the operation of any existing law in 

so far as it imposes, or prevent the State from making any law imposing, in the interests of the 

general public, reasonable restrictions on the exercise of the right conferred by the said sub-

clause, and, in particular, nothing in the said sub-clause shall affect the operation of any 

existing law in so far as it relates to, or prevent the State from making any law relating to,— (i) 

the professional or technical qualificationsnecessary for practising any profession or carrying 

on any occupation, trade or business, or (ii) the carrying on by the State, or by a corporation 

owned or controlled by the State, of any trade, business, industry or service, whether to the 

exclusion, complete or partial, of citizens or otherwise. 

ARTICLE 21. 

No person shall be deprived of his life or personalliberty except according to procedure 

established by law. 

ARTICLE-36. 

In this Part, unless the context otherwise requires,“the State” has the same meaning as in Part 

III. 

ARTICLE- 39(a)( equal justice and free legal aid) 

The State shall secure that the operation of thelegal system promotes justice, on a basis of 

equalopportunity, and shall, in particular, provide free legalaid, by suitable legislation or 

schemes or in any otherway, to ensure that opportunities for securing justice arenot denied to 

any citizen by reason of economic or otherdisabilities. 

ARTICLE-47. 

The State shall regard the raising of the level ofnutrition and the standard of living of its people 

and theimprovement of public health as among its primaryduties and, in particular, the State 

shall endeavour tobring about prohibition of the consumption except formedicinal purposes of 

intoxicating drinks and of drugswhich are injurious to health. 
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ARICLE- 48.The State shall endeavour to organise agricultureand animal husbandry on 

modern and scientific linesand shall, in particular, take steps for preserving andimproving the 

breeds, and prohibiting the slaughter, ofcows and calves and other milch and draught cattle. 

ARTICLE 48A.- 

The State shall endeavour to protect andimprove the environment and to safeguard the 

forestsand wild life of the country. 

ARTICLE 49. 

It shall be the obligation of the State to protectevery monument or place or object of artistic or 

historicinterest, declared by or under law made by Parliamentto be of national importance, from 

spoliation,disfigurement, destruction, removal, disposal or export,as the case may be. 

ARTICLE -Art. 51 -A(g) 

specifically deals with the fundamental duty with respect to environment. It provides "it shall 

be the duty of every citizen of India to protect and improve the natural environment including 

forests, lakes, rivers and wild life and to have compassion for living creatures. (To put it simply 

Art. 51-A(g) refers to the fundamental duty of every citizen to protect and improve 'natural 

environment'. ) 
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CHAPTER-II 

INTRODUCTION 

Art- 21 has proved to be very productive source of several fundamental rights over and above 

those mentioned in the constitution in Art-14 to 31 in the case of Maneka Gandhi –

ManekaGandhis  passport was impounded by the central government under section 10(3)(c) of 

the passport Act,1967. TheAct authorized the Government to do so if it was necessary ‘in the 

interest of the general public’. The government of India declined ‘in the interest of the general 

public’ to furnish the reasons for its decision. The petitioner challenged the validity of the said 

order on the following grounds that- 

1. Section 10(3)(c) was violative of Article-14 as conferring an arbitrary power since it did not 

provide for a hearing of the holder of the passport  before the passport was impounded ,  

2. Section 10(3)(c) was violative of Article -21, since it did not prescribe ‘procedure’ within the 

meaning of that Article21. 

3. Section 10 (3) (c) was violative of Article 19(1)(a) and (g) since it permitted imposition of 

restrictions not provided in clauses (2) or (6) of article 19. The Supreme Court held that the 

government was not justified in withholding the passport from the petitioner.  J. Bhagwati –

held that the procedure contemplated in Article-21 could not be unfair or unreasonableness 

which was as essential element of equality or non-arbitrariness, pervaded Article 14 like a 

brooding omnipresence and procedure contemplated in Article 21 must answer the test of 

reasonableness in order to be in conformity with Article14. 

Maneka   Gandhi 1case   has been exerting multidimensional impact on development of 

constitutional law in India.It is the post emergency period, This case shows how liberal 

tendencies have influenced   the supreme court in the matter of interpreting fundamental Right,  

particularly Art-21.The supreme   court   has shown great sensitivity to the protection of 

personal liberty . The court has re-interpreted Art-21 and practically overruled 
                                                           
1 AIR 1978 SC 597 
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Gopalan.Maneka Gandhi’s case has been exerting multidimensional impact  one, Art-21 has 

now assumed a “highly activist Magnitude”.According to Bhagwati J. Art-21 embodies a 

constitutional value of supreme importance in a democratic society. 2 Maneka Gandhi has 

brought the fundamental right of personal liberty into prominence which is, as it should be, in a 

democratic society.In quite a feat cases in the post Manekaera, the Supreme Court has given 

content to the concept of procedural fairness in relation to personal liberty. It  has also deeply 

influenced the administration of criminal justice and prison administration and 

environment protection In a number of   cases , the supreme court  hasexpounded several 

propositions  with a view to humanize the  administration of criminal justice in all its aspects. A 

significant dimension of Maneka is the impact it is having on the development of 

administrative law in India. 

In Maneka Gandhi’s.3Case the Supreme Court has held that the procedure depriving a person 

of his life or liberty must be just, fair and reasonable. It must satisfy the requirement of 

Natural Justice which is on essential component of fair procedure under Article 21. Natural 

justice is a distillate of due process. 

The effect of Maneka Gandhi is to import the concept of ‘due process of law’ from the 

American Constitution into our jurisprudence. Be that as it may, the fact remains that 

procedure established by law which affects the liberty of a citizen must be right, just and fair 

and should not be arbitrary, fanciful, and oppressive and that a procedure which does not 

satisfy the said test would be violative of Article 21. The procedure contemplated by Article 21 

must answer the test of reasonableness in order to be in conformity with Art. 14. It must be 

“right and just and fair” and not arbitrary, fanciful or oppressive; otherwise, it would be no 

procedure at all and the requirement of Article 21 would not be satisfied.”  

 

 

                                                           
2 FRANCIES CORALIE V/S  UNION. 
3 AIR 1978 SC 597 
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CHAPTER-III- 

 

IMPACT OF MANEKA ON CRIMINAL JUSTICE 

Every day one hears news of police brutality, prison Mal administration and inordinately long 

delay in trial of criminal cases resulting in grave miscarriage of Justice. In spite of the accent on 

socio- economic justice in the constitution, little has been done so far to improve matter in the 

area of criminal justice. 

The criminal justice system in India begins with the year of 1978. The judgement of Maneka 

Gandhicase is having a profound and beneficial impact on the administration of criminal justice 

and the conditions prevailing in prisons have long been extremely deplorable.  

By reinterpreting Art-21 in the case of Maneka Gandhi, the Supreme Court has found a potent 

tool to seek to improve matter and to fill in the vacuum arising from governmental inaction  to 

undertake reform, in the area of criminal justice.  

The basic foundation of the case ruling in Maneka Gandhi case is that the phrase “procedure 

established by law” in Article 21 does not mean “any procedure” laid down in a statue but just, 

fair, and reasonable” procedure and that the term ‘law’ in Article 21 envisages not any law but 

a law which is “right, just, and fair and not arbitrary, fanciful or oppressive.’’ 

Accordingly, since Maneka Gandhi, the Supreme Court in a number of cases tested various 

aspect of criminal justice and prison administration on this touch stone. The protection of 

article 21 extends to all person- persons accused of offences, under trial prisoners, prisoners 

undergoing jail sentences etc. and  thus all aspects of  criminal justice fall under the umbrella of 

Article 14,19,21.The right to a speedy trial is essential to protect at least three basic demands of 

criminal justice: (1) to prevent undue and oppressive incarceration prior to trial, (2) to minimize 

anxiety and concern accompanying public accusation, and (3) to limit the possibilities that long 

delay will impair the ability of an accused to defend himself. 
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The Supreme Court has adopted new approach with the aid of Article 21 in following fields. 

A. ARREST – 

B. FAIR TRIAL INCLUDE FAIR INVESTIGATION  

C. SPEDY TRIAL 

D. LONG PRE-TRIAL CONFINEMENT 

E. BAIL 

F. MORE CRIMINAL COURT 

G. MAXIMUM PUNISHMENT  

H. RIGHT OF APPEAL  

I. LEGAL AID 

J. HANDCUFFING OF UNDER TRIALS 

K. POLICE TOURTURE AND MALTREATMENT OF UNDER TRIALS 

L. PRISON ADMINISTRATION  

M. PRISON  GRIVANCES 

N. RIGHT AGAINST SOLITARY CONFINEMENT 

O. DELAY IN SPEEDY JUSTICE VIOLATES Art-21 

P. RIGHT AGAINST INHUMAN TRATMENT  

Q. CUSTODIAL TOURTURE 

 

A. ARREST –  

Arrest means  apprehension of a person  by legal authority resulting  in deprivation of his 

liberty. Procedure must be ''right, just and fair" and not arbitrary, fanciful or oppressive; 

otherwise, it wouldbe no procedure at all and the requirement of Art-21 would not be 

satisfied.4.this framed the basis for all subsequent cased dealing with arrest and its procedure. 

In joginderkumar  v/s state of Uttar Pradesh 5The apex court has issued directions regarding 

                                                           
4Maneka Gandhi v. U.O.I., AIR 1978 S C 597. 
5(AIR 1994 SC 1349) 
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arrest. The court has emphasized that police officer may have the power to arrest but 

justification for exercising the power quite another matter.Arrest can causeincalculable harm to 

a person’s reputation and self-esteem. 

Arrest should be made not merely on suspicion but only after a reasonable satisfaction reached 

after some investigation as to the genuineness and bona-fides of the compliant and a reasonable  

belief as to the person’s complicity and even as to the need to effect arrest. 

It should not be forgotten that even arrested man has certain Right. Viz, 

1. Right   To be informed of the grounds for arrest. 

2. He has Right that a relative /friend of his be informed about his arrest and place of his 

detention. 

3. He has a Right to consult a lawyer privately. 

4. Right to be informed of right to bail.  

5. Right to be produced before amagistrate without delay.  

6. Right of not being detained for more than 24 hours without   judicial scrutiny.  

7. Right of an arrested indigent person to free aid and to be informed about it.  

8. Right to be examined by a medical practioner.  

All these rights have to be respected in case of arrest.  

 

 

B. FAIR TRIAL– 

Article-21 enshrined Right   to fair trial in a criminal prosecution. Conducting a fair trial for 

those who are accused of criminal offences is the cornerstone of democracy conducting a fair 

trial is beneficial both to the accused as well as to   the society.  A conviction resulting from an 

unfair trail is contrary to our concept of justice.6 

The most indispensable and impartial condition for a trail is to have an independent, impartial 

and competent judge to conduct the trail. 

                                                           
6(State Of Punjab V/S Baldev Singh,   
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keharsingh v/s state Delhi 7Court has to be open – public trail in open court acts as a check 

against judicial caprice or vagaries and serves as a powerful instrument for creating 

confidence of public in fairness, objectivity and impartiality of the administration of criminal 

justice. TheJudge or magistrateshould not be personally interested in the case. Which they are 

hearing.For example- section 142 of the evidence act does not give power to the prosecution to 

put leading question on the material part of the evidence which a witness intends to give 

against the accused. 

 

C. SPEEDY TRIAL – 

In Maneka Gandhicase8.The Apex Court held that fundamental rights guaranteed by Part III 

required to be read as components of one integral whole and not as separate channels. The 

reasonableness of law and procedure, to withstand the test of Articles 21, 19 and 14, must be 

right and just and fair and not arbitrary, fanciful or oppressive, meaning thereby that speedy 

trial must be reasonably expeditious trial as an integral and essential part of the fundamental 

right of life and liberty under Article 21.The concept of speedy trial is read into Article 21 as an 

essential part of the fundamental right to life and liberty guaranteed in our Constitution. 

Speedy trial as such is not a specific Fundamental Right. The criminal procedure code  does not 

guarantee specific right to speedy trial. Nor is there any provision magistrate can keep on under 

trial in jail without trial. But the Supreme Court has laid downIn HussainaraKhatoon (No.1) 

V/S Home Secreatary State Of  Bihar-9that  right to a speedy trial is  a Fundamental Right  

implicit in the guarantee of life and personal liberty enshrined in Article 21 of the 

constitution.Speedy trial is the essence of the criminal Justice. "No procedure which does not 

ensure a reasonably quick trial can be regarded as 'reasonable, fair or just' and it would fall foul 

of Article 21. There can, therefore, be no doubt that speedy trial, and by speedy trial we mean 

reasonably expeditious trial, is an integral and essential part of the fundamental right to life and 

                                                           
71988  3 SCC 609. 
8Maneka Gandhi v. Union of India and Anr., (1978) 1 SCC 248 
9 AIR 1979 SC 1360 
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liberty enshrined in Article 21. The Apex Court held that no general guideline can be fixed by 

the court and that each case has to be examined on its own facts and circumstances. It is the 

bounden duty of the court and the Apex Court has also extended the meaning of Articles 14, 19 

& 21 of the Constitution of India in case of Jagdish Saran and ors.10In    KedraPahadiya   V/S   

Bihar 11Several under trial had been languishing in jail for 8 years without theirtrial having 

made any progress. The court commented “it is a crying shame upon our adjudicatory system 

which men in jail for years on end without a trial” .Emphasizing that “speedy trial is a F.R. of 

an accused implicit in Art-21 of the Constitution” the court directed the concerned session 

Judge to complete the trail expeditiously.The court also said that any accused who is denied 

this right can approach the Supreme Court for the purpose of enforcing this right and the court 

in discharge of its constitutional obligation  has the power to give necessary directions to the 

government for securing  this right to the accused. But the same time , the court has ruled that a 

delayed trial is not necessary an unfair trial and a trial cannot be quashed on the ground of 

delay. The ideal situation is to have criminal proceedings completed swiftly. But the ideal is far 

from practical attainment due to a variety of reasons. If one has to abide by the ideal alone, then 

any period of delay is enough to axe down the criminal proceedings. 

In SeetaHemchandraShashittal v. State of Maharashtra,12. 

In a significant judgment in Abdul RehmanAntuley  v/s R.S. Nayak.13The supreme court has 

laid down  detailed guidelines for speedy trial of the accused in a criminal case but it declined 

to fix any time limit for trial of offences. The court held that- the   right to speedy trial 

following from Art-21 is available to accused  at all stages namely the stage of investigation , 

inquiry, trial, appeal, revision and retrial.The concerns underlying the right to speedy trial from 

the point of view of the accused are – 

                                                           
10(1980) 2 SCC 768. 
11 AIR 1981 SC 939 
12 [2001] 4 SCC 525 
13AIR 1992 SC 1701. 
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1) The period of remand and pre-conviction detention should be as short as possible .In other 

words, the accused shall not be subjected to unnecessary or unduly long detention point of his 

conviction.  

2) The worry , anxiety ,expense and disturbance to his vocation and peace , resulting  from an 

unduly prolonged  investigation  ,enquiry or trail should be minimal and, 

3) Undue delay may result in impairment of the ability of the accused to defend himself whether 

on account of death, disappearance or non-availability of witnesses or otherwise. 

The court said that the accused cannot be denied the right to speedy trial merely on the ground 

that he had failed to demand a speedy trial. 

In Sunil Batras V/S Delhi Administration14It was held that the practice  of keeping under 

trials with convicts in jails offended the test of reasonableness in Art-19 and fairness  in art-

21.The under   trial are presumably innocent until convicted and if they are kept with criminals 

in jail it violates the test of fairness of Art-21.Krishna Iyer , j. delivering the majority 

judgment, held that integrity of physical person and his mental personality is an important  right  

of a prisoner, and must be protected from all kinds of atrocities.Delay in speedy justice violates 

Art-21 .In Moses Wilson v/s Karturba15The supreme expressed concern in delay in disposal 

of cases and directed the concerned authorities to do needful in the matter urgently before the 

situation goes totally out of control. 

In Vakil Prasad singh v/s state of Bihar16the court has again emphasized the need for speedy 

investigation and trial of constitutional  protection enshrined in  Art-21 of the constitution.  

In order to make the administration of criminal justice effective, vibrant and meaningful, the 

Union of India, the State Government and all concerned authorities must take necessary steps 

immediately so that the important constitutional right of the accused of a speedy trialdoes not 

remain only on papers or is a mere formality.17, The Supreme Court of India has innovated new 

                                                           
14 AIR 1980  SC 1579  
15 AIR 2000 SC 379 
16AIR 2009 SC -122 
17MotiLalSaraf v. State of Jammu and Kashmir AIR 2007 SC 56. 
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tools and techniques in the light of Article 21 so as to make criminal justice system effective, 

vibrant, sensitive, practical, impressive, curative, and progressive , not only keeping in view the 

aspect of accused but also to the society at large. 

The concept of speedy trial is read into Article 21 as an essential part of the fundamental right 

to life and liberty guaranteed in our Constitution. The right to speedy trial begins with the 

actual restraint imposed by arrest and continues at all stages, namely, the stage of investigation, 

inquiry, trial, appeal and revision , till it consummates into a finality. Speedy trial is sine-qua-

non of Article 21 of the Constitution. 18LallanChaudhary v. State of Bihar", the right to a 

speedy trial is essential to protect at least three basic demands of criminal justice:  

(1) to prevent undue and oppressive incarceration prior to trial, 

 (2) to minimize anxiety and concern accompanying public accusation, and 

 (3) to limit the possibilities that long delay will impair the ability of an accused to defend 

himself. 

The Supreme Court reaffirmed that Right to speedy trial is a concept gaining recognition and 

importance day by day. 19 

In ManekaGandhicase20the Apex Court held that fundamental rights guaranteed by Part III 

required to be read as components of one integral whole and not as separate channels. The 

reasonableness of law and procedure, to withstand the test of Articles 21, 19 and 14, must be 

right and just and fair and not arbitrary, fanciful or oppressive, meaning thereby that speedy 

trial must be reasonably expeditious trial as an integral and essential part of the fundamental 

right of life and liberty under Article 21. 

 

D. LONG PRE-TRIAL CONFIEMENT- 

A Very  grievous  aspect of the  present day administration of criminal justice is the long pre-

trial  incarceration of the accused persons.The poor persons have to conguish in persons 
                                                           
18AIR 2006 S C 3376. 
19SheelaBarse v. Union of India, [1993]4 SCC 204 
20Maneka Gandhi v. Union of India and Anr, (1978) 1 SCC 248. 
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awaiting trial because there is no one to post bail for them.This perpetrates great injustice  on 

the accused person and jeopardizes this personal liberty.Sometimes an undertrialsmay  remain 

in prison for much longer than even the maximum prison  sentence which can be awarded to 

him on conviction for the offence of which he is accused .The court has declare that after the 

dyamanicinterpretation of Art-21 in Maneka Gandhi , there is litter doubt that any procedure 

which keeps such large number of people behind bars without trial so long cannot possibly be 

regarded as reasonable, just and fair so as to be conformity with Art-21. 

It is necessary that the law enacted by the legislature and as administered by the courts must 

radically change its approach to pre-trial detention and ensure reasonable , just and fair 

procedure which has creative connotations after ManekaGandhis case. The court ordered 

release of many undertrial as have remained in prison longer than even the maximum 

punishment which could  have been imposed on them for their offences under the law. 

 

E. BAIL-  

The court has diagnosed the root cause for long pre-trial incarceration to be the  present day 

unsatisfactory and irrational rules for  bail  which insist merely on financial security from the 

accused and their sureties Many of the undertrials being poor and indigent are unable to 

provide any  financial security consequently, they have to remain in prison awaiting their 

trial.The court has laid down that even  under the law as it exists, if the trial court feels satisfied 

that an accused has his roots in the community and he is not likely to abscond, it can safely 

release him on personal bond without sureties.The supreme court has laid down guidelines to 

enable the lower courts to determine whether the accused has his roots in the community which 

would deter him from felling from justice.Per-trial  release on personal  bond (i.e , without 

surety should be allowed where the person to be released on bail is indigent and there is no 
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substantial risk   of his  absconding, In  HussainaraKhatoon (No.1) V/S Home Secretary 

State Of   Bihar.21 

 

F. MORE CRIMINAL COURTS.- 

To ensure speedy trial of undertrials, the supreme court has exhorted the government to 

establish more criminal courts .22In the connection ,it  may be noted that the law commission 

has also suggested that the  sub ordinates judiciary be strengthened in number. There should be 

as many additional courts as may be needed to make it possible that all arrears be cleared  

within a period of 3 years. 

 

 

G. MAXIMUM IMPRISONMENT - 

The supreme  court has directed release of all undertrial who have been in jail for periods 

longer than the maximum term of imprisonment for which they could be sentenced if 

convicted.( HussainaraKhatoon V/s Bihar , 23Also, VeenaSethi V/S Bihar 24The court has 

also  directed that the undertrial prisoners , who are accused of multiple offences and who have 

already been in jail for the  Maximum term for which they could be sentenced on conviction, 

even if the sentences awarded to them were consecutive and not concurrent, should be released 

forthwith, since their continued detention clearly violates not only human dignity but also their 

fundamental right under Article 21 of the constitution.  

  

H. LEGAL AID- 

The court has taken a big step forward in the administration of criminal justice by suggesting 

that free legal  aid be provided to poor prisoners facing a prison sentence. 

                                                           
21AIR 1979 SC 1369,1377. 
22( Hussainara , AIR 1979 SC 1377.) 
23AIR 1979 SC 1369,1377. 
24AIR 1983 SC 339). 
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When an accused has been sentenced by a court, but he is entitled to appeal against the verdict , 

he can claim legal aid, if he is not able to afford the  counsel , being, indigent, the state must 

provide a counsel to him . 

Thus the state should provide free aid to a prisoner who is indigent or otherwise disabled from 

securing  legal assistance  where  the  ends of justice call for such service. 

 

I. RIGHT TO FREE LEGAL AID- 

IN  M.H. Hoskot v/s State OF Maharastra 25–The supreme court applied the ruling of 

Maneka Gandhi’s  Casein that case petitioner who was a reader holding M.S.C. and P.H.D. 

degrees was convicted for the offence of attempting to issue counters university degree.  

The scheme was,however, foiled he was tried by the sessions court which found him guilty of 

grave offences but took a very lenient view and sentenced him to simple imprisonment till the  

rising of the court. 

The high   court allowed the state appeal and enhanced punishment to three  years . the high 

court judgment was pronounced in November, 1973, but the special leave petition was filed in 

the supreme court by the petitioner after 4 years. 

The court  held that a single right of appeal on  facts, where the conviction is fraught with long 

loss of liberty  , is basic to civilized jurisprudence . “one component of fair procedure is natural 

justice”. every steps that makes the right of appeal fruitful is obligatory and every action or in 

action which stultifies it is unfair and therefore offends Art-21 . 

There are 2 ingredients of a right of appeal – 

1. Service of a copy of a judgment to the  prisoner in time to enable him to file an appeal. 

2. Provision of free legal service to a prisoner who is indigent or otherwise  disabled from 

securing legal assistance. 

Regarding  the right to free legal aid , Krishna  Iyer, J. declared “ this is the state’s duty  and 

not governments charity. If a prisoner is unable to exercise his constitutional and statutoryright 
                                                           
25( AIR 1978 SC 527.) 
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of appeal including special leave  to appeal for want of legal assistance has also invoked Art-39 

A which provides for free legal aid and has interpreted Art-21 in the light of art- 39-A  the  

court has upheld the right to free legal aid to be provided in the poor accused persons not in the 

permissive sence of Art-22(1) and it wider amplitive but in the peremptory sense of Art-21 

confined to prison situations.  In KHATRI V/S BIHAR26The court again emphasized that the 

state government cannot avoid its constitutionalobligation  to provide free legal service to a 

poor accused by pleading financial or administrative inability.  

The obligation to provide free legal service to a poor accused not only when the trial begins but 

also when her is for the first time produced before the magistrate.  

The supreme court therefore cast duty on all magistrate and court to inform the indigent 

accused about his right to get free legal aid. 

It has gone a step further in Suk Das V/S Union Territory Of Uttar Pradesh27–Where it has 

been categorically laid down that this constitutional right cannot be denied if the accused failed 

to apply for it . it is now clear that unless refused , failure to provide free legal aid to an 

indigent accused would vitiate the trial entailing setting aside of the conviction and sentence.In 

State V/S Maharashtra V/S  ManubhaiPragajiVashi-28The court has considerably widened 

the scope of the right to free legal aid .The court held that in order to provide “ the free legal 

aid” it is necessary to have well –trained lawyer in the country .  

This is only possible if there are adequate   number of law college s with necessary 

infrastructure, good teachers and staff.  

The right to free aid and speedy trial are guaranteed fundamental right under Art-21, Art-39 A 

provides equal justice and free legal aid”  It means justice according to law. 

 

J .RIGHT AGAINST HANDCUFFING OF UNDERTRIALS-   

                                                           
26(AIR 19-1 SC 92-) 
271986 2 SCC 401. 
28( 1995) 5 SCC 730 
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The supreme court has also bestowed its benign attention on question  of maltreatment of 

undertrials and convicted prisoners. Here the guiding motto of the court has been imprisonment 

does not ipso facto means that fundamental right desert the prisoners .Prem Shankar V/S 

Delhi Administration 29The supreme court added yet another projectile in its armory to be 

used against the war for prison reform and prisoners rights. In that case the validity of certain 

clauses of  Punjab police rules were challenged as violation of Art-14,19 and 21 of the 

constitution . 

Handcuffing should be resorted to only when there is clear and present danger of escape” 

breaking cut the police control and for there must be clear material , not merely an assumption. 

In special circumstances the application of iron is not ruled out. But even where in extreme 

cases , handcuffing is to be put on the prisoner the escorting authority must record 

simultaneously the reasons for doing so otherwise under Article-21 of the procedure would be 

unfair and bad-in –law.  

The police and jailauthorities , on their own shall have no authority to direct handcuffing of any 

one without the order of a magistrate  for the purpose. In sunilgupta v/s state of Madhya 

Pradesh30The court directed the government to take appropriate action against the erring party 

for having unjustly and unreasonably handcuffing the petitioners.  

 

A. POLICE TORTURE AND MALTREATMENT OF UNDER TRIALAS 

The court has also bestowed its attention to question of maltreatment of under trials and 

convicted prisoners and question of police torture. Here the guiding motto of the court has been 

imprisonment does not ,ipso-facto, means that fundamental right desert the prisoner. Supreme 

court has held in Prem Shankar v/s Delhi administration 31  That a rule requiring every 

undertrial person accused of a non-billable offence punishable with more than 3 years prison 

term to be routinely handcuffed during transit from prison to court for trial violates Art-14, 19, 

                                                           
29(AIR 1980 SC1535), 
30( 1990) 3 SCC 119 
31(AIR 19-0 SC 1535) 
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21.In SheelaBarse V/S state of Maharshtra– 32The court has given direction to ensure 

protection against torture and maltreatment of women in police lock up for example- there 

should be separate lock ups for female suspects guarded by female constables, interrogation of 

females should be carried out only in the presence of female constables. 

 

B. PRISON ADMINISTRATION  

Time and again, the Supreme Court has emphasized that Art- 14, 19, and 21 are available to 

prisoners as well as freemen. The court has laid great emphasis on the right of a prisoner to the 

integrity of his physical person and mental personality. 

The court starts with the promise that fundamental right do not stop at the prison gates. Thus no 

personal harm, whether by of punishment or otherwise, is to be suffered by a   prisoner without 

affording apreventive, or in special cases, post facto remedy before an impartial, competent, 

available agency. 

The court has also stressed the point that “ goal of imprisonment is not only punitive but , 

restorative, to make an offender a no-offender” the court  has given several directives to 

improve many aspect of prison administration and condition of prisoners . 

In post Maneka Gandhi  era , in a catena of cases the supreme court has exposed the cruelty of 

the system of prison administration in India and has sought to humanize its , the court has taken 

an active interest in seeking to improve a system which is cruel and insensitive to human pain 

and suffering . in the process the scope of the fundamental right of personal liberty guaranteed 

by Art- 21 has been broadened. In INDER SINGH V/S STATE33 

The supreme court issued  certain direction as to how the jail authorities should treat two young 

men convicted of murder and sentenced  to life imprisonment , with a view to reforming them. 

Art- 21 of the constitution is the jurisdictional root for this legal liberalism. 

                                                           
32 1983 2 SCC 96 
33(AIR 1978  SC 1091,1094) 
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To improve the condition in prisons, the supreme court has made several suggestions In Rama 

MurtheyV/S State Of Karnataka34the court has emphasized upon reducing overcrowding in 

prisons and upon    giving proper medical care to the prisoners. 

 

C. RIGHT AGINST IN HUMAN TRATMENT- 

 In kishoresingh v/s state of Rajasthan 35The supreme court held that the use of third degree 

method by police is violative of Art- 21 and directed the government to take necessary steps to 

educate the police so as to inculcate a respect for the human person. 

 The court gave  detailed to concern authorities for providing security  and safety in police 

lockup and particularly to women suspects.  Female suspect should be kept  separate police 

lock-ups and not in the same in which male accused are detained and should be guarded by 

female constables.  

 

D. RIGHT AGAINST SOLITARY CONFINEMENT- 

In Sunil Batra(NO.1) V/S Delhi Administration 36 Important question raised before the 

supreme court was whether solitary confinement imposed upon prisoners who were under 

sentence of death was violative of Art-14,19,21 of the  constitution.The court held that 

continuously seeking a prisoner in fetters day and night reduces the prisoner from a human 

being to an animal and that this treatment was cruel and unusual that the use  of bar fetters was 

against the spirit of the constitution .Solitary confinement violates the fundamental right by 

Art- 21.  

E. Custodial death, Custodial violence/ Compensation - 

The citizen complaining of the infringement of the indefeasible right under Article 21 of the 

Constitution cannot be told that for the established violation of the fundamental right to life, he 

cannot get any relief under the public law by the courts exercising writ jurisdiction. The 
                                                           
34(AIR 1997 SC 1739) 
35(AIR 19-1 SC  625) 
36 (AIR 197- SC 1575) 
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primary source of the public law proceedings stems from the prerogative writs and the courts 

have, therefore, to evolve 'new tools' to give relief in public law by moulding it according to the 

situation with a view to preserve and protect the Rule of Law.37. The Apex Court laid down 

certain requirements in Joginder Kumar casefor effective enforcement of the fundamental 

rights inherent in Articles 21 and 22(1) of the Constitution of India which require to be 

recognized and scrupulously protected. These directions are as follow— 

"1. An arrested person being held in custody is entitled, if he so requests to have one friend, 

relative or other person who is known to him or likely to take an interest in his welfare told as 

far as is practicable that he has been arrested and where he is being detained. 

2. The police officer shall inform the arrested person when he is brought to the police station of 

this right. 

3. An entry shall be required to be made in the diary as to who was informed of the arrest. 

These protections from power must be held to flow from Articles 21 and 22(1) and enforced 

strictly.It shall be the duty of the Magistrate, before whom the arrested person is produced, to 

satisfy himself that these requirements have been complied within D.K. Basu case 38 the 

Supreme Court has issued requirements to be followed in all cases of arrest and detention till 

legal provisions are made in that behalf as preventive measures. The requirements laid down 

are:- 

"(1) The police personnel carrying out the arrest and handling the interrogation of the arrestee 

should bear accurate, visible and clear identification and name tags with their designations. The 

particulars of all such police personnel who handle interrogation of the arrestee must be 

recorded in a register. 

2) That the police officer carrying out the arrest of the arrestee shall prepare a memo of arrest at 

the time of arrest and such memo shall be attested by at least one witness, who may either be a 

member of the family of the arrestee or a respectable person of the locality from where the 

                                                           
37Joginder Kumar v. State of U.P. and others (1994) 4 SCC 260 
38D.K. Basu v. State of West Bengal (1997) 1 SCC 416.---- 
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arrest is made. It shall also be countersigned by the arrestee and shall contain the time and date 

of arrest. 

(3) A person who has been arrested or detained and is being held in custody in a police station 

or interrogation center or other lock-up, shall be entitled to have one friend or relative or other 

person known to him or having interest in his welfare being informed, as soon as practicable, 

that he has been arrested and is being detained at the particular place, unless the attesting 

witness of the memo of arrest is himself such a friend or a relative of the arrestee.39. Chapter V 

of the Code of Criminal Procedure, 1973 deals with the powers of arrest of persons and the 

safeguards required to be followed by the police to protect the interest of the arrested person. 

Articles 20(3) and 22 of the Constitution further manifest the constitutional protection extended 

to every citizen and the guarantees held out for making life meaningful and not a mere animal 

existence. It is, therefore, difficult to comprehend how torture and custodial violence can be 

permitted to defy the rights flowing from the Constitution. The dehumanizing torture, assault 

and death in custody which have assumed alarming proportions raise serious questions about 

the credibility of rule of law and administration of criminal justice system.40 

The effect of Maneka Gandhi is to import the concept of ‘due process of law’ from the 

American Constitution into our jurisprudence. Be that as it may, the fact remains that procedure 

established by law which affects the liberty of a citizen must be right, just and fair and should 

not be arbitrary, fanciful, oppressive and that a procedure which does not satisfy the said test 

would be violative of Article 21. The procedure contemplated by Article 21 must answer the 

test of reasonableness in order to be in conformity with Art. 14. It must be “right and just and 

fair” and not arbitrary, fanciful or oppressive; otherwise, it would be no procedure at all and the 

requirement of Article 21 would not be satisfied.”41 

 

 

                                                           
39SadashioMundajiBhalerao v. State of Maharashtra", AIR 2007S C 1028 
40Munshi Singh Gautam v. State of M. P.", AIR 2005 S C 402. 
41Maneka Gandhi v. Union of India (1978)1 SCC 24. 
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IMPACT ON DEATH SENTENCE 

 

Capital Punishment is to be very sparingly applied with special reasons in cases of brutal 

murder and gravest offences against the state. About retention or abolition of capital 

punishment, debates are raging the world over amongst social activists, legal reformers, judges, 

jurists, lawyers and administrators. Criminologists and penologists are engaged in intensive 

study and research to know the answer to some perennially perplexing questions on Capital 

Punishment. A. Whether capital punishment serves the objectives of Punishment? B. Whether 

complete elimination of criminals through capital punishment will eliminate crime from the 

society?  C. Whether complete elimination of crime from society is at all possible or 

imaginable?   

  Human beings are neither angels capable of doing only good nor are they demons determined 

to destroy each other even at the cost of self-destruction. Taking human nature as it is, complete 

elimination of crime from society is not only impossible but also unimaginable. Criminologists 

and penologists are concerned about and working on reduction of crime rate in the society. 

Criminals are very much part of our society and we have to reform and correct them and make 

them sober citizens. Social attitude also needs to change towards the deviants so that they do 

enjoy some rights as normal citizens though within certain circumscribed limits or under 

reasonable restrictions. 

But we also have to think from victims’ point of view. If victims realize that the state is 

reluctant to punish the offenders in the name of reform and correction, they may take the Law 

in their own hands and they themselves may try to punish their offenders and that will lead to 

anarchy. Therefore, to avoid this situation, there is a great need for prescribed and proportional 

punishment following Bentham’s theory of penal objectives that pain of offender should be 

higher than pleasure he enjoys by commission of the crime.  But this “higher” must have 

proportionality and uniformity too; for example, for theft, trespass, extortion and so forth, 
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capital punishment is not reasonable and even life imprisonment is disproportionate and 

unreasonable. 

NATURE- 

The  question whether or not death penalty serves any penological purpose is a difficult,  

complex and impracticableissues . it has invoked  strong, divergent view,notwithstanding the 

view  of the  contrary, a very segment of the vie  of the abolitionists to the  contrary, a very 

large segment of the people  the  world  over, including sociologists,legislators,  jurist,  and  

administrators  still  firmly  capital  sentence  for  the  protection of the  society. 

PENOLOGICAL ASPECTS  

There are several theories of punishment such as deterrent theory, preventive theory, retributive 

theory, reformative theory, rehabilitative theory and so forth. Deterrent theory of punishment 

emphasizes more on protection of society from offenders by eliminating offenders from 

society.  

According to this theory there are certain objectives of punishment that- 

criminals should be deterred from breaking the Law, and deterrent punishment such as capital 

punishment should be an example to society and persons who have tendency to commit similar 

crime; and that if any one commits such a crime, he will be punished in the same manner.  In 

this way it prevents people from breaking the law and it reduces crime rate in the society by 

elimination of criminals. Therefore, this theory has four justifications (1) Prevention, (2) 

Isolation, (3) Elimination and (4) Exemplary threat to potential criminals in the society.    

PHILOSOPHICAL ASPECT – 

Every murder is aheinous crime.  Apart  from personal implications, it is also a crime against 

society but in every case of murder  death  penalty  is  not  to  be  awarded.  Under  the  present  

legal  position,  imprisonment for life is the normal rule for punishing crime of murder and 

sentence and death would be awarded  only in the rarest rare cases.  A number of factor are to 

be  taken  into  account,  namely,  the  motive  of  the  crime,  the manner  of assault,  the 

impact of the  crime  on  the society   as a whole , the personality of the  accused.  
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Circumstances  and facts  of the  cases as to  whether the crime committed, has been  

committed for the satisfying any kind of lust , greed or in pursuance of anti- social activity  or  

by  way  of  organized crime, drug trafficking or the like.  

PRINCIPLES- 

 In  the  leading  case  of  Bachan  Singh 42the  supreme court  as called upon to decide the 

constitutional validity of death sentence and held that only in exceptional and rarest of rare 

cases, death sentence can be imposed,. The court laid down  certain and  rarest of rare cases, 

death sentence can be imposed. The court  laid down  certain principle which  were explained 

in a subsequent decision of  Machhi Singh, 43which may be summarized  as under: 

i. The extreme penalty of death need not be inflicted except in gravest  cases of extreme 

culpability: 

ii. Before obtaining for the death penalty the circumstances of the offender also require to be 

taken into consideration along with the circumstances of the crime.  

iii. Life imprisonment is the rule and death sentence is an exception. in other words , death 

sentence must be imposed only hen  life imprisonment appears to be an altogether inadequate 

punishment having regard to the relevant circumstances of the crime , and provide and only 

provided, the option to impose sentence of imprisonment for life  cannot be conscientiously 

exercised having regard to the nature and  circumstances of the crime and all the relevant 

circumstances. 

iv. A balance sheet of aggravating and mitigating  circumstances has to be drawn up and in doing 

so the mitigating circumstances have to be accorded full weightage and a just balance has to be 

struck  between the aggravating and the mitigating circumstances before the option  is 

exercised. 

In rarest of rare cases when the collective conscience of the community is so shocked , that it 

will  except the holder of the judicial power centre to inflict death penalty irrespective of 

                                                           
42 AIR 1980 SC 898 
43 AIR 1983 SC 975  
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theirpersonal opinion as regards desirability or otherwise of retaining death penalty, death 

sentence can be awarded. 

LEGISLATION: 

The Indian Penal Code, 1860 (IPC) is the Public Law and substantive Criminal Law which 

defines crimes and prescribes punishments. Section 53 of the IPC provides for death sentence 

and imprisonment for life as alternative punishments.   

In Mithu v. State of Panjab44the apex court declared that section 303 is unconstitutional 

because it is not in tune with articles 14 and 21 of the constitution. In India, non-governmental 

organizations as well as general people are fighting against inhuman, degrading and cruel 

punishment and protection of human rights. Nevertheless capitalpunishment still remains in 

force. Although judiciary has evolved the principle of “rarest of rare cases” and has indicated 

that it is with special reasons that death penalty must be imposed in cases of exceptional and 

aggravating circumstances where offences are very grave in nature, the application of the 

principle itself, as evident from a plethora of cases, is violative of Constitutional provisions. 

CONSTITUTIONAL LAW:    

Article 21 of the constitution guarantees right to life and personal liberty to all which includes 

right to live with human dignity. No person shall be deprived of his right except according to 

the procedure established by law. Therefore, the state may take away or abridge even right to 

life in the name of Law and public order following the procedure established by Law.  But this 

procedure must be “due process” as held in Maneka Gandhi v. Union of India .The procedure 

which takes away the sacrosanct life of a human being must be just, fair and reasonable. So, 

fair trial following principles of natural justice and procedural Laws are of utmost importance 

when capital punishment is on the statute book. Therefore, our constitutional principle is in 

tune with procedural requirements of Natural Law which constitute the inner morality of  Law 

which may be stated as follows:  

(i) Death sentence is to be used very sparingly only in special cases.  

                                                           
44 AIR 1983 SC 473 
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(ii)  Death sentence is treated as an exceptional punishment to be imposed with special reasons.  

(iii)  The accused has a right of hearing.  

(iv) There should be individualization of sentence considering individual circumstances.  

(v) Death sentence must be confirmed by the High Court with proper application of mind.  

(vi) There is right to appeal to the Supreme Court under article136 of the Constitution and 

under section 379 of the Cr.P.C. The Supreme Court should examine the matter to its own 

satisfaction.  

(vii) The accused can pray for pardon, commutation etc. of sentence under sections 433 and 

434 of the Cr.P.C. and under articles 72 and 161 to the President or the Governors. Articles 72 

and 161 contain discretionary power of the President and the Governor beyond judicial power 

to interfere on merits of the matter; though judiciary has limited power to review the matter to 

ensure that all relevant documents and materials are placed before the President or the 

Governor. However, the essence of the power of the Governor should be based on rule of Law 

and rational considerations and not on race, religion, caste or political affiliations.  

(viii) The accused has a right to speedy and fair trial under articles 21 and 22 of the 

Constitution.   

(ix) The accused under article 21 and 22 has right not to be tortured.   

(x) The accused has freedom of speech and expression within jail custody under articles 21 and 

19 of the Constitution.  

(xi) The accused has right to be represented by duly qualified and appointed legal practitioners. 

 

Judicial approach: 

The question of constitutional validity of death sentence has been raised before supreme court 

several time vis-a vis Art-14, 19 and 21 .The constitutionality of death penalty was challenged 

for the first timein 1973 in the case of Jagmohan Singh v. State of U.P.45it was argued that 
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capital punishment for murder violates articles 21 and 14 of the Constitution. The counsel for 

the appellant contended that when there are discretionary power conferred on the judiciary to 

impose life imprisonment or death sentence, imposing death sentence is violative of article 14 

of the Constitution if in two similar cases one gets death sentence and the other life 

imprisonment. On this point the Supreme Court held that there is no merit in the argument. If 

the Law has given to the judiciary wide discretionary power in the matter of sentence to be 

passed, it will be difficult to expect that there would be uniform application of Law and 

perfectly consistent decisions because facts and circumstances of one case cannot be the same 

as that of the other and thus these will remain sufficient ground for scale of values of judges 

and their attitude and perception to play a role. It was also contended that death penalty violates 

not only article 14 but also articles 19 and 21 of the Constitution. Here procedure is not clear 

because after the accused is found guilty, there is no other procedure established by law to 

determine whether death sentence or other less punishment is appropriate in that particular 

case. 

 But this contention was rejected by the Supreme Court and the Court held “in important cases 

like murder the court always gives a chance to the accused to address the court on the question 

of death penalty”. The Court also held “deprivation of life is constitutionally permissible 

provided it is done according to procedure established by Law. The death sentence per se is not 

unreasonable or not against public interest. The policy of the Law in giving a very wide 

discretion in the matter of punishment to the Judges has its origin in the impossibility of laying 

down standards. Any attempt to lay down standards as to why in one case there should be more 

punishment and in the other less punishment would be an impossible task. What is true with 

regard to punishment imposed for other offences of the Code is equally true in the case of 

murder punishable under section 302 I.P.C. No formula is possible that would provide a 

reasonable criterion for infinite variety of circumstances that may affect the gravity of the crime 

of murder. The impossibility of laying down standards is at the very core of the criminal law as 

‘administered in India which invests the Judges with a very wide discretion in the matter of 
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fixing the degree of punishment”  InRajendra Prasad v. State of U.P.46V. R. Krishna Iyer, J. 

held that capital punishment would not be justified unless it was shown  that the criminal was 

dangerous to the society. also observed that such extraordinary grounds alone constitutionally 

qualify as special reasons as to leave no option to the court but to execute the offender if the 

state and society are to survive and progress.  He was in favor of abolition of death penalty in 

general and retention of it only for White Collar Crimes.  In Bachan Singh v. State of 

Punjab47 the Supreme Court by 4:1 majority has overruled its earlier Judgment pronounced in 

Rajendra  Prasad’s  case and held that death sentence under section 302 IPC does not violate 

article 21 . The International Covenant on Civil and Political Rights to which India has become 

a party in the year 1979, does not abolish imposition of death penalty wholly. But it must be 

reasonably imposed and not arbitrary; it should be imposed in most serious crimes. In this case 

the Court held that-  

“Judges should not be blood thirsty. A real and abiding concern for the dignity of human life 

postulates resistance to taking a life through laws’ instrumentality. That ought not to be done 

save in the rarest of rare cases when the alternative option is unquestionably foreclosed.” 

 

DELAY OF  EXECTION OF DEATH SENTENCE- 

In T.V.Vatheeswaran v. State of Tamil Nadu48 the issue was whether delay in execution of 

death sentence violates Art 21 of the Constitution and whether on that ground death sentence 

may be replaced by life imprisonment. A Division Bench consisting of Chinnappa Reddy and R 

B. Misra JJ. held that prolonged delay in execution of death penalty is unjust, unfair, 

unreasonable and inhuman; which also deprives him of basic rights of human being, guaranteed 

under article 21 of the Constitution i.e., right to life and personal liberty. Mr. Reddy and Mr. 

Mishra JJ.Observed thus, “Making all reasonable allowance for the time necessary for appeal 

and consideration of reprieve, we think that delay exceeding two years in the execution of a 
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sentence of death should be considered sufficient to entitle the person under sentence of death 

to invoke Article 21 of the Constitution and demand quashing of the sentence of death.” 

Therefore, ‘due process’ i.e. just ,fair and reasonable process as held in Maneka Gandhi  does 

not end with only reasonable pronouncement of death sentence rather it extends till the proper 

and due execution of sentence. There was two years delay in execution of death sentence. The 

court reiterated that speedy trial is an integral part of Part III of our Constitution and it is 

included under article 21 and there was prolonged detention before execution of death sentence 

and the accused was waiting every moment for due execution of death sentence. Every moment 

he was terrorized. Therefore, it must be treated as violation of the Constitutional mandate. In 

EdigaAnamma v. State of A.P. 49 Krishna Iyer and R.S. Sarkaria, JJ: substituted 

capital punishment by imprisonment for life not only for twelve years delay of hanging but also 

on  personal grounds such as youth, imbalance, sex and expulsion from her conjugal relation.    

In Sher Singh v. State of Punjab 50 (Y. V. Chandrachud C.J.; V.D. 

Tulzapurkar and A. Varadrajan, J.J.)Chief Justice disaffirmed the decision in Vatheeswaran  

where the court had held that two years delay in execution of death sentence would be replaced 

by life imprisonment as binding rule and rejected the plea for replacement of death sentence by 

life imprisonment. When delay in execution is in issue, the court must find out reasons for 

delay. Therefore two judges’ decision was overruled by three judges’ bench. The court held 

that prolonged delay in the execution of a death sentence is an important consideration to 

determine whether the sentence should be allowed to be executed. As the doctrine of rarest of 

rare cases evolved in Bachan Singh v. State of Punjab ,51the Supreme Court tried to formulate 

specific criteria to determine scope of ‘rarest of rare’ in Macchi Singh v. State of Punjab . The 

court opined that while one is killed by another, the society may not feel bound by this 

doctrine. It has to realize that every person must live with safety. Rarest of rare doctrine has to 

be determined according to following factors  
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(1) Manner of Commission of murder: If the murder is committed in an extremely brutal, 

revolting, grotesque, diabolical or dastardly manner to intense indignation of the community. 

(2) If Motive for the Commission of Murder shows depravity and meanness. 

(3) Anti-social or socially abhorrent nature of the Crime. 

(4) Magnitude of the Crime. 

(5) Personality of Victim of the murder that is, Child, helpless Woman, public figure and so 

forth. 

 

The Supreme Court held in Attorney General Of India V. Lachmidevi52that the mode of 

carrying out death penalty by public hanging is barbaric and violative of Art.21 and that there 

must be procedural fairness till last breath of life as held in Triveniben v. State of 

Gujarat 53In Madhu Mehta v. Union of India 54the mercy petition of the accused was 

pending before the President of India for about nine years. This matter was brought to the 

notice of the court by the petitioner. The court directed to commute death sentence to 

imprisonment for life because there were no reasons to justify prolonged delay and speedy trial 

was said to be included in article 21 of the Constitution. There was nine years’ delay in 

execution of death sentence.  SabyosachiMukharji J. and B.C. Roy J. approved and relied on 

Triveniben  and again held   “........undue long delay in execution of the sentence of death 

would entitle the condemned person to approach this court or to approach under article 32 of 

the constitution, but this court would only examine the nature of delay caused and 

circumstances.... No fixed period of delay can be considered to be decisive. It has been 

emphasized that article 21 is relevant here. Speedy trial in criminal cases though may not be 

fundamental right is implicit in the broad sweep and context of article 21. Speedy trial is part of 

one’s basic fundamental right i.e., right to life and liberty. This principle is no less important 

for disposal of mercy petitions. It has been universally recognized that a condemned person has 
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to suffer a degree of mental torture even though there is no physical mistreatment and no 

primitive torture........” 

In the State of U.P. v. Dharmendra Singh 55the U. P.High Court commuted 

death sentence to life imprisonment on the ground that the accused had spent three years in a 

death cell after final order of the court for death because he was dying every moment.  

In State of Maharashtra v. Bharat Fakir Dhiwar,56a moderate standwas taken by the Court, 

when it refused to award the death penalty even though theaccused was held guilty of murder 

and rape, after an acquittal by the High Court.Since the accused was once acquitted by the High 

Court, the judges refrained fromimposing that extreme penalty in spite of the fact that this case 

was perilously nearthe region of “rarest of the rare cases”. Nevertheless, since the lesser option 

was notunquestionably foreclosed, the sentence was altered to imprisonment for life .In 

SwamyShraddananda @ MuraliManohar Mishra v. State ofKarnataka,57it was said that if 

the Court finds that the case falls short ofrare category and is reluctant to award the death 

penalty, but at the same time, itfeels that life imprisonment, subject to remission, which is 

usually of 14 years isgrossly inadequate, then recourse should be taken to the extended option. 

TheCourt should direct that the convict should be given life imprisonment and he mustnot be 

released for the rest of his life.63 This is perhaps the first time when the Courthas clearly laid 

down that executive clemency should not mean that the Courtcannot award life sentence 

beyond 14 years. 

In the recent years, the death penalty has been imposed under new anti-terrorism legislation for 

people convicted of terrorist activities. On 3rdFebruary, in response to public outcome over a 

brutal gang rape in Delhi. The Indian government passed an ordinance which appliedthe death 

penalty in cases of rape that leads to death or leaves the victim in a persistent vegetative state. 

Thedeath penalty can also be handed down to repeal rape offender s under the criminal law 

(Amendment) Act.2013.  

                                                           
5521st September 1999  
56AIR 2002 SC 16. 
57AIR 2008 SC 3040     
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WHEN CAN DEATH SENTENCE BE GRANTED 

Death sentence may be awarded on the offender in the following cases only- 

1. Waging war against the government ofIndia. ( section 121) 

2. Abetting mutiny actually committed( section 132) 

3. Giving or fabricating false evidence upon which an innocent person surfers death ( section 194) 

4. Murder(section 302) 

5. Abetment of suicide of a minor or insane or intoxicated person ( section 305) 

6. Attempt to murder by a person under sentence of imprisonment for life if hurt is caused.( 

section -307) 

7. Kidnaping for ransom, etc. ( section 364) 

8. Dacoity accompanied with murder( section 396) 

DEATH SENTENCE FOR THE OFFENCE OF RAPE- 

In April 2000 the government announced it would consider imposing the death penalty for 

individuals convicted of rape ( Hindustan times 19 April 2000) 

Stressing that leniency in punishing grave  crimes would have serious consequences the  

supreme court has awarded the death penalty  to a man  for the rape and murder of a six  years 

old girl.58 

RAREST RARE  CASES 

 To decide whether a case falls under the category of  rarest rare case or not was  completely 

left upon the court’s discretion . However  the apex court laid down a few  a few principle 

which were to be kept in mind while deciding the question of sentence . one of the very 

important principles is regarding aggravating and mitigating circumstances . it has been the  

view of the court that while deciding the question of sentences in that particular case has to be 

drawn . full weightage should be given to the mitigating circumstances and even  after that if 

the court feels that justice will not be done if any punishment less than the death sentence is 

awarded, then and then only death sentence should be imposed. 
                                                           
58State Of Uttar Pradesh V/S Satish( 8 February 2005) 
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MITIGATING CIRCUMSTANCES -   

The court  in its discretion, may take into consideration , the following circumstances as 

mitigating , on the basis of which  the lesser punishment can be imposed 

1. That the offence was committed under the influenced of extreme mental or emotional  

distribution.  

2. If  the accused is young or old , he shall not be sentenced to death.  

3. The probability that the accused would not commit criminal acts of violence as would 

constitute a continuing threat  to society. the  

4. The probability that the accused  can be reformed and rehabilitate; 

5. That in fact s and circumstances of the case, the accused  believed  that he was morally justified 

in committing the offence. 

6. That the accused acted under the duress of domination of another person; 

7. That the condition of the accused showed that he was  mentally defective and that the said 

defect impaired his capacity  to appreciate the criminality of his conduct.  

 

CONVICTION OF A MINOR  

The  ordinarily sentencing applicable to adult will no longer be applicable in the case of 

juveniles. The juveniles justice Act defines the term “juvenile”  as a boy who has not attended 

the age of 16 years , or a girl who has not attained the age of 16 years, or a girl who has not 

attained the age of  18years . as per sec.22 of the said Act, no delinquent juvenile shall be 

sentenced to death or imprisonment or committed to prison in default of payment of fine or in 

default of furnishing security. 

In the State Of Up V/S Samman Das59where the accused were persons below the age 

of 18 the supreme court on account of the youth of the accused , impose the lesser punishment 

of life imprisonment on them.  

 

                                                           
59 AIR 1972 SC 677 
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IMPACT ON ENVIRONMENT PROTECTION  

The Constitution of India came into force on 26th January, 1950. Originally, the constitution 

contains no specific provisions for environmental protection. However, certain specific 

provision have been incorporated by the Constitution (Forty Second Amendment) Act, 1976 

and subsequent amendments. The 42
nd

Constitution Amendment Act, 1976, inserted specific 

provisions for environmental protection in the form of Directive Principles of State Policy and 

Fundamental Duties. Article 48A (Directive Principles) enunciates that ‘the state shall 

endeavour to protect and improve the environment and to safeguard the forests and wild life of 

the country’. Article 51A(g) (Fundamental Duties): ‘To protect and improve the natural 

environment including forests, lakes, rivers, wildlife and to have compassion for living 

creatures’. Two entries 17A – Forests and 17B – Protection to wild animals and birds were 

added in the Concurrent List. Indian Constitution is one of the very few constitutions in the 

world, which provides for specific provision for the protection and improvement of the 

Environment. 

 The constitution, being the fundamental law of the land has a binding force on citizens, non – 

citizens as well as the State. The Fundamental Rights and the Directive Principles of the State 

Policy underline our national commitment to protect and improve the environment. The courts 

in India have also given a new interpretation to the constitutional provision relating to 

protection and improvement of the environment (the intended meaning of the environment in 

the constitution) may be explained  under the following head: 

1. Fundamental Rights. 

 2.  Directive Principles of State Policy; and 

 3.  Fundamental Duties  

FUNDAMENTAL RIGHTS:- 

Part –III of the IndianConstitution, containing Arts.12 to 35, deals with fundamental rights. 

Articles 15(2)(b); Art. 21 and Art. 24 provide specific provision for environmental protection. 
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According to Article - 15(2)(b), “No citizen shall, on grounds only of religion, race, caste, sex, 

place of birth or any of them be subjected to any disability, liability, restriction or condition 

with regard to the use of wells, bathing ghats, roads and places of public resort, maintained 

wholly or partly out for state funds or dedicated to the use of general public:. In simple words, 

Art. 15(2) prohibits discrimination on the ground of sex, race, religion, caste, place of birth etc. 

to make use of the public places the general public. The public places, which are part and 

parcel of the human environment should be made available to the public. The preamble to our 

constitution ensures socialistic pattern of the society and decent standard of life, which can be 

pollution free environment. 

According to Article 21 of the constitution, “no person shall be deprived of his life or personal 

liberty except according to procedure established by law”. 

Article 21 is the heart of the fundamental rights and has received expanded meaning from time 

to time after the decision of the Supreme Court in Maneka Gandhi vs. Union of India,60 Art. 

21 guarantees a fundamental right to life –a life of dignity to be lived in a proper environment, 

free of danger of disease and infection.  

The right to live in a healthy environment as part of Art. 21 of the Constitution was first 

recognized in the case of.Rural Litigation and Entitlement Kendra vs. State of 

U.P., 61(popularly known as Dehradun quarrying case.)It is the first case of this kind in India, 

involving issues relating to environment and ecological balance. The R.L. & E. Kendra and 

others in a letter to the Supreme Court complained about the illegal / unauthorized mining in 

the Missouri, Dehradun belt. As a result, the ecology of the surrounding area was adversely 

affected and it led to the environmental disorder. 

The Supreme Court treated the letter as writ petition under Art. 32 of the Constitution and 

directed to stop the excavation (illegal mining) under the Environment (Protection) Act, 1986. 

The respondents contended that the write petition was registered in 1983 and the Environment 

                                                           
60(AIR 1978 SC 597). 
611985 2 SCC 431. 
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(Protection) Act was passed in 1986 and hence the criminal proceedings cannot be initiated 

with retrospective effect. The court rejected the contention of the respondents and held that the 

provisions of procedural law shall apply to ordinary criminal cases and not to the 

environmental cases. The court directed the Central and State Governments to take necessary 

steps to prevent illegal mining and to re-afforestation in the area of mining. 

In M.C. Mehta vs. Union of India62 (Popularly known as “Oleum Gas Leak Case”) – The 

Supreme Court treated the right to live in pollution free environment as a part of fundamental 

right to life under Art. 21 of the Constitution. Further the A.P. High Court in T. DamodarRao 

vs. S.O., Municipal Corporation, Hyderabad, 63 laid down that right to live in healthy 

environment was specially declared to be part of Art. 21 to the Constitution. 

In M.C. Mehta v. Union of India64 case, the Court directed the stopping of the working of 

tanneries which were discharging effluents in River Ganga and which did not set up primary 

effluent treatment plants. It held that the financial incapacity of the tanners to set up primary 

effluent treatment plants was wholly irrelevant. The Court observed the need for (a) imparting 

lessons in natural environments in educational institutions, (b) group of experts to aid and 

advise the Court to facilitate judicial decisions, (c) constituting permanent independent centre 

with professionally public spirited experts to provide the necessary scientific and technological 

information to the Court, and (d) setting up environmental courts on regional basis with a right 

to appeal to the Supreme Court.  

In Vellore Citizens Welfare Forum v. Union of India and Others,65 a writ petition was filed 

in 1991 and after many hearings and directions, the Court delivered judgment on August 29, 

1996. After citing the Stockholm Declaration of 1972, the constitutional and statutory 

provisions, and common law to protect a person’s right to fresh air, clean water and pollution 

free environment, it endorsed the concept of sustainable development and endorsed “the 

                                                           
62AIR 1987 SC 1086 
63AIR 1987 A.P. 171 
64 1987  4 SCC 463 
65 AIR 1996  SCC 650  
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precautionary principle” and “the polluter pays principle”. It directed the central government to 

constitute an authority under Section 3(3) of the Environment (Protection) Act, 1986 to 

implement the two principles. It said: ‘the authority shall, with the help of expert opinion and 

after giving opportunity to the concerned polluters assess the loss to the ecology/environment 

in the affected areas and shall also identify the individuals/families who have suffered because 

of the pollution and shall assess the compensation to be paid to the said individuals/families. 

The authority shall further determine the compensation to be recovered from the polluters as 

cost of reversing the damaged environment.IN Subhas Kumar v/s State of Bihar66It has been 

held that public interest litigation is maintainable for ensuring  enjoyment of pollution free 

water and air which is included in the right to live under Art-21 of the constitution.In M.V. 

Mehta V/S Union ofIndia.67While dealing with the city of Delhi , the supreme court  observed 

that Delhi is one of the most polluted cities in the world. The quality of ambient air is so 

hazardous that lung and respiratory diseases were on the increase.Thus the court directed for 

the shifting /relocation of all such industries and ordered that the land which will be available 

on account of this, should be used in accordance with the master plan of Delhi and for 

providing “lung space” i.e green belts and open spaces. The precautionary principle requires 

the state to anticipate and attack the causes of environment degradation. In a significant 

decision in Re Noise Pollution68the supreme court has held that under article 21 every person 

has the right  to live with a noise free atmosphere which cannot be defeated by exercise of right  

under Art-19(1) of the constitution.  A two bench judge of the supreme court comprising 

C.J.R.C. Lahoti and Ashok Bhan . J. held that freedom from noise pollution is a part of the right 

to life under article -21 of the constitution .The human life has its charm and all the aspect of 

life which go to make a person life meaningful, complete and worth living is include in it.  

Anyone who wishes to live in peace, comfort, and quiet within his house has a right to prevent 

the noise as pollutant reaching him. The polluter cannot take shelter under article -19(1) (a) of 

                                                           
66AIR 1991 SC 420 
67(1996 4SCC 351) 
68( AIR  SC 3136) 
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the constitution. Those who make noise often take the shelter under article -19 (1)(a) pleading  

of speech and expression . Undoubtedly, the freedom of speech and right to expression are 

fundamental but this right is  not absolute under article 19(2)  reasonable restrictions can be 

imposed on this right. Nobody can claim a right to create noise by amplifying the sound of 

speech with the help of loudspeakers. 

If anyone increase s his volume of speech and that too with the  assistance of artificial devices 

so as to compulsorily expose unwilling persons to hear a noise raised to  unpleasant or 

obnoxious level then he is  violating the right of others to a peaceful comfortable and pollution 

free life guaranteed by Art-21 . At- 19(1)(a)  cannot be used to defeat  the fundamental right  

guaranteed by Art-21. The court held that there is need to create  generalawareness towards the 

hazardous effect of noise pollution. . 

Article 24 of the Constitution speaks about exploitation of child labour. It says that “No child 

below the age of 14 years shall be employed to work in any factory or mine or engaged in any 

other hazardous employment” this provisions is certainly in the interest of public health and 

part of the environment. Further, Art. 39 (e) and 39 (f) under Directive Principles of State 

Policy provide for the protection of the health and strength of children below the age of 14 

years. 

 

DIRECTIVE PRINCIPLES OF STATE POLICY:-   

Part IV of the Constitution, Containing Articles 36 to 51, deals with Directive Principles of 

State Policy. The directive principles form the fundamental feature and are designed to achieve 

socio economic goals. 

Art. 39 (a), which was inserted by the Constitution 942nd Amendment) Act, 1976 provides for 

Equal Justice and Free Legal Aid. It promotes justice on the basis of equal opportunities. It 

imposes an imperative duty upon the State to provide free legal aid to the poor litigant so as to 

secure him equal protection of laws against his well – to – do opponent. 
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 To protect health and strength of workers and tender age of children and to ensure that they are 

not forced by economic necessity to entire avocations unsuited to their age or strength; and 

 That children are given opportunities and facilities to develop in a healthy manner and in 

conditions of freedom and dignity and that childhood and youth are protected against 

exploitation and against moral and material abandonment. 

Article 47-provide that the State shall regard the raising of the level of nutrition and the 

standard of living of its people and the improvement of public health as among its primary 

duties. The improvement of public health also includes the protection and improvement of 

environment without which public health cannot be assured. 

Article 48:- It deals with organization of agriculture and animal husbandry. Art. 48 directs the 

State to take steps to organize agriculture and animal husbandry on modern and scientific lines. 

In particular, it should take steps for preserving and improving the breeds and prohibiting the 

slaughter of cows and calves and other milch and draught cattle. 

Article 49-It deals with protection of monuments and places and objects of national 

importance. Art. 49 requires the State to protect every monument or place or object of artistic 

or historic interest (declared by or under law made by parliament to be of national importance) 

from spoliation, disfigurement, destruction, removal, disposal or export. 

 

FUNDAMENTAL DUTIES (51-A):- 

Art. 51-A was added under the Constitution (42nd Amendment) Act. 1976, which deals with 

'Fundamental Duties' under Part IV-A. Art. 51 -A enlists ten fundamental duties designed for 

restructuring and building a welfare society 'State. 

Art. 51 -A(g) specifically deals with the fundamental duty with respect to environment. It 

provides "it shall be the duty of every citizen of India to protect and improve the natural 

environment including forests, lakes, rivers and wild life and to have compassion for living 

creatures. (To put it simply Art. 51-A(g) refers to the fundamental duty of every citizen to 

protect and improve 'natural environment'. ) 
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CONSTITUTIONAL PROVISIONS 

Four years after the Stockholm Conference, the forty-second amendment2 to the Constitution 

of India introduced certain significant provisions relating to environment and in this way 

became the first country in the world to have provisions on environment in the Constitution. 

Indian Parliament inserted two Articles, i.e. 48A and 51A in the Constitution of India in 1976, 

Article 48A of the Constitution rightly directs that the State shall endeavour to protect and 

improve the environment and safeguard forests and wildlife of the country. Similarly, clause 

(g) of Article 51A imposes a duty on every citizen of India, to protect and improve the 

natural environment including forests, lakes, rivers, and wildlife and to have compassion 

for living creatures. 

The need to amend the Constitution by placing ‘environment protection’ as a specific entry in 

the Concurrent List was canvassed by an expert Committee, appointed by the Central 

government, while the rationale for such a step had been emphasized in the past. 

The Constitution makes two-fold provisions. On one hand, it gives directive to the State for the 

protection and improvement of environment and on the other, it casts duty on every citizen to 

help in the preservation of natural environment. The cumulative effect of Articles 48A and 51A 

(g) seems to be that the ‘State’ as well as the ‘citizens’ both are now under constitutional 

obligation to conserve, perceive, protect and improve the environment. Every generation owes 

a duty to all succeeding generations to develop and conserve the natural resources of the nation 

in the best possible way The phrase ‘protect and improve’ appearing in both the Articles 48A 

and 51A (g) seems to contemplate an affirmative government action to improve the quality of 

environment and not just to preserve the environment in its degraded form.Furthermore the 

interpretation given by the Supreme Court in Maneka Gandhi’s case 69 has added new 

dimensions to the concept of personal liberty of an individual. In other words, environmental 

pollution which spoils the atmosphere and thereby affects the life and health of the person has 

                                                           
69 AIR 1978 SC 597 
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been regarded as amounting to violation of Article 21 of the constitution10. The judicial 

grammar of interpretation has further broadened the scope and ambit of Article 21 and now 

“right to life” includes the “right to livelihood” .In M.C. Mehta v. Union of India, the apex 

court invariably spelt out the citizens’ ‘right to clean environment’ which was in turn derived 

from the protection of life and liberty enumerated in Article 21. Justice Singh in the Ganga 

Pollution Casedeclared in unequivocal terms that closure of industries may bring 

unemployment and loss of revenue to the State, ‘but life, health and ecology have greater 

importance for the people’. 

Article 14 can be used as a potent weapon against governmental decisions threatening the 

environment.The Courts in Indi, on various occasions, have struck down the arbitrary official 

sanction in environmental matters on the basis that it was violative of Article 14 (Right to 

Equality). It is pertinent to note that the Stockholm Declaration, 1972 also recognized this 

principle of equality in environmental management and it called up all the world’s nations to 

abide by this principle. 

 

ENVIRONMENTAL PROTECTION AND EMERGING TRENDS 

 In our quest for rapid industrial growth over the years, the environmental quality has come to 

be subordinated to developmental goals. We are now gradually heading towards irreversible 

environmental damage, due to widespread land degradation. water pollution, air pollution. 

mushrooming growth of slums and population explosion, The  existing administrative and 

institutional framework is too feeble and "ineffective to handle the challenge of environmental 

protection, which threatens our very survival. Hence, there is a need to have a new 

environmental ethos to meet the Challenge. This is precisely where the   role of an activist 

judiciary comes In. With the Supreme Court of India taking the lead.thecenter of gravity of 

justice has now shifted from traditional individual locus standi to the community orientation of 

public interest litigation .There are more than 200 Central or State enactments which have a 

direct or indirect bearing on environmental protection. Articles 48A and 51A (g) of the Indian 
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constitution also make it Imperative for the State as well as every citizen of India to do 

everything to protect and improve the environment including forests, lakes,Rivers and wildlife 

of the country. In recent years there has also been enacted important environmental legislators 

covering specifically such areas as water pollution, air pollution, wild-life,forests  and 

environmental protection. 

 

ENVIRONMENTAL LEGISLATIONS:  

The main objective of the Water (Prevention and Control of Pollution) Act of 1974is ‘to 

maintain or restore the wholesomeness of water and to prevent, control and abate water 

pollution’. The Supreme Court in Susetha V. State Of T.N.,70made it clear that the 

state is under a constitutional obligation under Article 48 to protect the natural water bodies. 

To preserve the quality of air and to control air pollution the Parliament enacted the Air 

(Prevention and Control of Pollution) Act of 1981. According to the Act even noise is an air 

pollutant as it contaminates the environment, causes nuisance and affects the health of a person. 

The Environment (Protection) Act, 1986, was enacted to provide for the protection and improvement 

of the quality of environment and preventing, controlling and abating environmental pollution. The Act 

came into existence as a direct consequence of the Bhopal Gas Tragedy. It has given vast powers to the 

Central Government to take measures with respect of planning and execution of a nation-wide 

programme for prevention, control and abatement of environmental pollution . The Act is an ‘umbrella’ 

legislation designed to provide a frame work for Central Government coordination of the activities of 

various Central and State authorities established under previous laws, such as the Water Act and the Air 

Act. 

The Parliament passed the Public Liability Insurance Act, 1991to provide for public liability 

insurance for the purpose of providing immediate relief to the persons affected by accident occurring 

while handling any hazardous substance and for matters connected therewith 28. The Act ensures 

immediate relief by incorporating the principle of ‘no fault liability’. 

                                                           
70  8 th August 2006 
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The National Green Tribunal Act, 2010 which replaced the Environment Tribunal Act, 1995 seeks 

to establish specialized Green Tribunals on the regional basis for an effective and expedious disposal of 

cases and protection & conservation of natural resources, forests, etc. 
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 CHAPTER-IV  

Conclusion 

Article 21 of the Constitution of India guaranteed protection of life and personal liberty saying 

that no person shall be deprived of his life or personal liberty except according procedure 

established by law. As a result of the liberal interpretation of the word 'life' and 'liberty' under 

Article 21, the Supreme Court has widely expanded the scope of criminal jurisprudence. The 

procedure established by law contemplated by Article 21 must answer the test of 

reasonableness. Article 21 is of great importance because it enshrines the fundamental right to 

individual liberty. Liberty is the most precious of all the human rights. The Supreme Court of 

India has innovated new tools and techniques in the light of Article 21 so as to make criminal 

justice system effective, vibrant, sensitive, practical, impressive, curative, and progressive , not 

only keeping in view the aspect of accused but also to the victim and society at large. Speedy 

trial is sine-qua-non of Article 21 of the Constitution. In order to make the administration of 

criminal justice effective, vibrant and meaningful, the Union of India, the State Government 

and all concerned authorities must take necessary steps immediately so that the important 

constitutional right of the accused of a speedy trial does not remain only on papers or is a mere 

formality. The concept of speedy trial is read into Article 21 as an essential part of the 

fundamental right to life and liberty guaranteed in our Constitution. The Apex Court held that 

no general guideline can be fixed for outer limits of deciding cases by the courts as each case 

has to be examined on its own facts and circumstances. The right to speedy trial begins with the 

actual restraint imposed by arrest and continues at all stages, namely, the stage of investigation, 

inquiry, trial, appeal and revision , till it consummates into a finality. Undue delay may well 

result in impairment of the ability of the accused to defend himself, whether on account of 

death, disappearance or non-availability of witnesses or otherwise. Fair, just and reasonable 

procedure implicit in Article 21 of the Constitution creates a right in the accused to be tried 

speedily. No procedure which does not ensure a reasonably quick trial can be regarded as 

'reasonable, fair or just' and it would fall foul of Article 21. The purpose of right to a speedy 
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trial is intended to avoid oppression and prevent delay by imposing on the courts and on the 

prosecution an obligation to proceed with reasonable dispatch. Major causes for delaying 

justice are: (a) Inadequate number of judges in the country is one of the major reasons for 

delaying justice.(b) Another reason is the incompetence and inefficiency of judges and 

advocates. There should not be any reservation of seats in the judiciary. Good quality of 

judgments also prevents multiplicity of unnecessary litigations. (c) Adjournment by the 

lawyers, (d) Hasty and incomplete amendment of laws, (e) Absence of work culture amongst 

lawyers in the courts, Judge wants to do work but lack of infrastructure, non-co-operation of 

lawyers, lack of adequate staff are the main reasons affecting work and causing delay in 

dispensation of justice. (f) The inordinate, unexplained and negligent delay in pronouncing the 

judgments by judges is not only against the provisions of law but in fact infringes the right of 

personal liberty guaranteed by Article 21 of the Constitution of India. For the fault of a few, the 

glorious and glittering name of the judiciary cannot be permitted to be made ugly. It is the 

policy and purpose of law, to have speedy justice for which efforts are required to be made to 

come to the expectation of the society of ensuring speedy, untainted and unpolluted justice. 

Death as a penalty has plagued human mind perennially. Death sentence must fulfill the 

conditions for protection of human rights in Criminal Justice Administration in India. In 

European countries the agitation against capital punishment started with criminologists Jeremy 

Bentham and J.S. Mill’s writings for due punishment; who maintained that punishment must be 

just, adequate, fair, reasonable and proportionate to the crime to achieve the goal and should 

never be excessive. This is also a problem in Indian socio-legal system. Delay in execution is 

not infrequent which is a violation of accused’s basic human rights including right to live with 

dignity which is enshrined under article 21 of the Indian Constitution and the Universal 

Declaration of Human Rights. The accused in death sentence who is waiting for execution of 

punishment is living with terror of death every moment he is waiting for. Delay in execution is 

another punishment on him which is inhuman, degrading and must not be allowed in any 

civilized society. 
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Execution of DhananjayChatterjee  in 2004, after fourteen years in death cell and thereafter in 

the year 2006 Md. Afzal’s instance of capital punishment again gave new impetus to the debate 

between abolitionists and retentionists concerning speedy justice, fair trial, protection of human 

rights of the persons under death sentence, their human dignity as well as the victimological 

perspective to maintain law and order in society.    

 In India the issue of death sentence is hotly debated and has attracted the attention of general 

public as well as government and non-governmental organizations. Though India is an active 

member of the United Nations and has signed and ratified most of the International Instruments 

on human rights, capital punishment still remains in our statute book. According to our 

judiciary it must be imposed in exceptional cases i.e. in rarest of rare cases with special 

reasons. Article 72 of the Indian constitution confers on the President power to grant pardons 

etc. and to suspend, remit or commute sentences in certain circumstances. In the words of 

P.N. Bhagwati, J. in Bachan Singh v. state of Punjab 71 “the judges 

have been awarding death penalty according to their own scale of values and social philosophy 

and it is not possible to discern any consistent approach to the problem in the judicial 

decisions”. Therefore, whether the sentence will be for death or for life imprisonment depends, 

in a large measure, on the court or composition of bench of the court. We have seen earlier 

about execution and commutation of death sentences into life imprisonment, there are several 

judgments which show that there are no fix principles to determine delay and other factors in 

the similar cases. Even in DhananjayChatterjee’s case72there was fourteen years’ 

delay in execution of death sentence but it was not commuted to life imprisonment although in 

some earlier cases two years, two and half years, three years and nine years delay in execution 

was treated as violation of human rights and fair procedure and their sentences were commuted 

to life imprisonment. Is this not a violation of articles 14 and 21 of the Constitution which 

enshrine fundamental and sacrosanct rights of human beings?  Due to arbitrary and 

discriminatory decisions and unjust procedures, basic rights of accused are violated in inhuman 
                                                           
71 AIR 1980 SC 898 
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and brutal manner which are not only contrary to the National Human Rights principles 

envisaged in the Constitution but also contrary to the Universal Human Rights ethos. In order 

to serve as a just and effective mechanism for administration of justice to all sections of 

society, law should be nourished by and nurtured in human rights. There is nothing to prove the 

fact that extreme measure of death sentence reduces crime rates in contemporary society; rather 

death sentence has failed as a deterrent. Life imprisonment is enough for deterrence as well as 

for mental and moral metamorphosis of a human being 

The Constitutional scheme to protect and preserve the environment has been provided under Articles 21, 

48-A and 51-A(g) which includes fundamental right to have healthy and pollution free environment, 

constitutional obligation of the State and fundamental duty of all the citizens of India to protect and 

improve the natural environment. But the first question we have to ask ourselves is why despite 

provisions in Indian Constitution providing for environmental protection and many statutory provisions, 

the environment degradation continues. The main cause for environment degradation is lack of effective 

enforcement of various laws. There is also lack of proper, effective and timely enforcement of even 

orders passed by courts.. The task of environmental protection is difficult and complex in a country like 

India, which is still to travel long to usher in the industrial regime and is yet to tackle population 

problem, problems of food, health and water. But every effort to deal with environmental problem has 

to be pin pointed and local and at the same time cooperative and total. 
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