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INTRODUCTION 

Part III of the constitution contains a long list of fundamental rights. This chapter of the 

constitution of India has very well been described as the Magna Carta of India. As early as 

1214 the English people exacted an assurance from King John for respect of the then ancient 

liberties. The Magna Carta is the evidence of their success which is a written document. This 

is the first written document relating to the fundamental rights of the citizens. Thereafter 

from time to time the king had accede to many rights to his subjects. In 1689 the Bill of rights 

was written consolidating all important rights and liberties of the English people. In France 

Declaration of Rights of man and the citizen (1789) declared the natural, inalienable and 

sacred rights of Man. Following the spirit of the Magna Carta of the British and the 

Declaration of the Rights of the Man and the citizen of France, the Americans incorporated 

the Bill of rights in their Constitution. The Americans were first to give Bill of Rights a 

Constitutional status. Thus when the constitution of India was being framed the background 

for the incorporation of Bill of Rights was already present. The framers took inspiration from 

this and incorporated a full Chapter in the constitution dealing with fundamental rights. But 

the declaration of fundamental rights in the Indian Constitution is the most elaborate and 

comprehensive yet framed by any State. 

The inclusion of a Chapter of Fundamental Rights in the Constitution of India is in 

accordance with the trend of modern democratic thought, the idea being to preserve that 

which is an indispensible condition of a free society. The aim of having a declaration of 

fundamental rights is that certain elementary rights, such as, right to life, liberty, freedom of 

speech, freedom of faith and so on, should be regarded as inviolable under all conditions and 
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that the shifting majority in Legislature of the country should not have a free hand in 

interfering with these fundamental rights. 

 In West Virginia State Board of Education v. Barnet, Jackson J. explaining the nature and 

the purpose of the Bill of Rights observed: “the very purpose of a Bill of Rights was to 

withdraw certain subjects from the vicissitudes of political controversy, to place them beyond 

the reach of majorities and officials and to establish them as legal principles to be applied by 

the Courts. One’s right to life, liberty and property, to free speech, a free press, freedom of 

worship and assembly and other fundamental rights may not be submitted to vote, they 

depend on the outcome of no elections.”         

NEED FOR FUNDAMENTAL RIGHTS: -                                                                                                   

Fundamental Rights were deemed essential to protect the rights and liberties of the people 

against the encroachment of the power delegated by them to their Government. They are 

limitations upon all the power of the Government legislature as well as executive and they 

are essential for the preservation of public and private rights, notwithstanding the 

representative character of political instruments. 

      Speaking about the importance of fundamental rights in the historic judgment of Maneka 

Gandhi v. Union of India,1Bhagwati, J., observed: “These fundamental rights represent the 

basic values cherished by the people of this country (India) since the Vedic times and they 

are calculated to project the dignity of the individual and create conditions in which every 

human being can develop his personality to the fullest extent. They weave a ‘pattern of 

                                                           
1 AIR 1978 SC 597 at p. 619. 
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guarantee’ on the basic structure of human rights, and impose negative obligations on the 

State not to encroach on individual liberty in its various dimensions.” 

   These rights are regarded as fundamental because they are most essential for the attainment 

by the individual or his full intellectual, moral and spiritual status. The negation of these 

rights will keep the moral and spiritual status. The negation of these rights will keep the 

moral and spiritual life stunted and his potentialities undeveloped. The declaration of 

fundamental rights in the Constitution serve as reminder to the Government in power that 

certain liberties, assured to the people by the Constitution are to be respected. The danger of 

encroachment on citizen’s liberties is particularly great in parliamentary system I which those 

who form the government are leaders of the majority party in the Legislature and can get 

laws made according to their wishes. The advocates of inclusion of these rights in the Indian 

Constitution emphasise that their incorporation in the constitution vests them with sanctity 

which the legislators dare not to violate so easily. 

    The object behind the inclusion of the chapter of Fundamental Rights in India Constitution 

is to establish ‘a Government of law and not of man’ a governmental system where the 

tyranny of majority does not oppress the minority. In short, the object is to establish Rule of 

Law and it would not wrong to say that the Indian Constitution in this respect goes much 

ahead than any other Constitutions of the world. 

The object is not merely to provide security and equality of citizenship of the people living in 

this land and thereby helping the process of nation building, but also and not less important 

to provide certain standards of conduct, citizenship, justice and fair play. They were intended 

to make all citizens and persons appreciate that the paramount law of the land has swept 
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away privileges and has laid down the paramount perfect equality between one section of the 

community and another in the matter of all those rights which are essential for the material 

and more perfection of man. 

 In Nagraj v. Union of India2 the Supreme Court speaking about the importance of the 

fundamental rights held that fundamental rights are not gift from the state to citizens. Part III 

does not confer fundamental rights but confirm their existence and give them protection. 

Individuals possess basic human rights independently of ant Constitution by reason of basic 

fact that they are the human race. These rights are important as they possess intrinsic values. 

Its purpose is to withdraw certain subjects from the area of political controversy to place 

them beyond the reach of majorities and officials and to establish them as legal principles to 

be applied by the Courts.3   

RIGHT TO HEALTHY AND POLLUTION FREE ENVIRONMENT  

Right to life is natural life, logically links the setting of human rights to nature. 

Consequently, instead of the conventional human –to- human approach human-to-nature 

conception becomes a dynamic instrument of sustainable development with justice. From 

Stockholm declaration of 1972 to the Rio earth summit of 1992 and thereafter, ‘sustainable 

development’ has came to be accepted as a viable concept to eradicate poverty, and improve 

the quality of human life while living within the caring capacity of the supporting eco 

system. It balances development with ecology, and ensures intergeneration equity. Right to 

development is born from the application of the concept of sustainable development into the 

human right system. Both in the genesis and realization of this right, in theory and practice a 

                                                           
2 A.I.R 2007 SC 71 
3 Dr. Pandey J. N.; The Constitutional Law of India; 45th Edition; Central Law Agency; p.  51-52 
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helping hand is lent by the inter relationship doctrine in the Indian constitutional 

jurisprudence.4   

  Article 21 of the Constitution of India gurantees all persons of fundamental right to life a 

‘personal liberty’. Article 21 has both negative as well as positive dimentions. In this article 

the use of negative words does not eliminate the positive right conferred by it, such as right 

to live in healthy environment. Article 21 covers unenumerated rights falling within the wide 

amplitude of personal liberty and for this inspiration can be drawn from directive principals. 

The attempt of the court should be to expand the reach and ambit of the fundamental rights 

rather then accentuate their meaning and contempt by judicial construction.5  

Article 21 is the heart of fundamental rights and has received expanded meaning from time to 

time and there is no justification as to why right to live in a healthy environment cannot be 

interpreted. Article 21 guarantees a fundamental right to life – a life of dignity, to be lived in 

a proper environment, free of danger of disease and infection. Its an established fact that 

there exist a close link between life and environment.6 

The first indication of recognizing the right to live in a healthy environment as a part of 

Article 21 was evident from the case of R. L. & E. Kendra, Dehradun v. State of  U. P.7  

In this case, the NGO and a group of citizens wrote to the Supreme Court against the 

progressive mining which denuded the Mussoorie Hills of trees and forest cover and 

accelerated soil erosion resulting in landslides and blockage of underwater channels which 

fed many rivers and springs in the valley. This letter was treated by the court as a writ 

                                                           
4 Bhat P. ishwara ; Fundamental Rights ; Eastern Law House ; p.298   
5 Pathumma v/s State of Kerala, (1978) 2 SCC 1  
6 Jaswal P. S. ; Environmental law ; Pioneer Publication. P.48 
7 A.I.R 1985 S.C. 652 (popularly known Doon Valley Case) 
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petition under article 32 of the constitution. The court observed, this is the first case of its 

kind in the country involving issues relating to environment and ecological balance and 

questions arising for consideration are of grave movement and significance not only to the 

people residing in the Mussoorie Hill range but also in their implication to the welfare of the 

generality of people living in the country.  

It is interesting to note that in its order the Supreme Court did not make reference to the basic 

Article 48 – A, the object of which it sort to achieve. Nor did the Supreme Court articulate 

any fundamental right specifically infringed. Whereas, exercise of jurisdiction under Article 

32 pre-supposes the infringement of fundamental right. It is submitted that the disturbance of 

ecology and pollution of water, air and environment by reason of quarrying operation 

definitely affects the life of the person and thus involves the violation of right to life and 

personal liberty under article 21 of the constitution. It is for the infringement of this right to 

life, that Supreme Court entertained the petition under article 32 of the constitution. 
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TREND AFTER THE DOON VALLEY CASE 

    After the famous Doon valley case the narrow perspective allotted to Article 21 with 

regard to environment changed. The wide interpretation of the concept of locus standi in 

Article 36 of the Indian constitution played a vital role in expanding the ambit of Article 21, 

and making room for the right to live in a healthy & pollution free environment. This is 

evident in cases cited below.   

 In M.C. Mehta v. Union of India.8 (popularly known as Oleum Gas Leakage Case), the 

Supreme Court once again impliedly treated the right to live in pollution free environment as 

a part of fundamental right to life under  Article 21 of the constitution.  

In M.C. Mehta v. Union of India,9 the Supreme Court ordered the closure of tanneries at 

Jajman near Kanpur, polluting the river Ganga. The matter was brought to the notice of the 

Court by the petitioner, a social worker, through public interest litigation. 

    The Court said that notwithstanding the comprehensive provisions contained in the Water 

(Prevention and Control of Pollution) Act and the Environmental (protection) Act, no 

effective steps were taken by the Government to stop the grave public nuisance caused by the 

tanneries at Jajman, Kanpur. In the circumstances, it was held that the Court was entitled to 

order the closure of tanneries unless they took steps to set up treatment plants. 

 

 

                                                           
8 A.I.R. 1987 S.C. 1086 
9 (1987) 4 SCC 463. 
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    In M.C. Mehta (2) v. Union of India,10 the petitioner brought a public interest litigation 

against Ganga water pollution requiring the court to issue appropriate directions for the 

prevention of Ganga water pollution requiring the Court to issue appropriate directions for 

the prevention of Ganga water pollution. He claimed that although Central and State Boards 

constituted under Water (Prevention and Control of Pollution) Act and the municipalities 

under the U.P. Nagar Mahapalika Adhiniyam, they have just remained on paper and no 

proper action had been taken pursuant thereto. The Supreme Court held that the petitioner 

although not a riparian owner (living on the river side) was entitled to move the court for the 

nforcement of various statutory provisions which impose duties on the municipal and other 

authorities. He is a person interested in protecting the lives of the people who make use of the 

Ganga water. The nuisance caused by the pollution of the river Ganga is a public nuisance 

which is wide spread and affecting the lives of large number of persons and therefore any 

particular person can take proceedings to stop it as distinct from the community at large. 

Accordingly the court directed the Kanpur Nagar Mahapalika to submit its proposals for 

effective prevention and control of water pollutin within six months to the Board constituted 

under the Water Act. It also directed the Mahapalika to get the dairies shifted to a place 

outside the city and arrange for removal of wastes accumulated at the dairies so that it may 

not reach the river Ganga, to lat sewerage line wherever it is not constructed, to construct 

public latrines and urinals, for the use of poor people free of charge, to ensure that dead 

bodies or half burnt bodies are not thrown into the river Ganga and to take action against the 

industries responsible for pollution, licenses to establish new industries should be granted 

only to those who make adequate provisions for the treatment of trade effluent flowing out of 

the factories. 
                                                           
10 (1988) 1 SCC 471. 
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 The above directions apply mutatis mutandis to all other Mahapalikas and municipalities 

which have the jurisdiction over the areas through which the river Ganga flows.11 

In L.K. Koolwal v. State,12 the Rajasthan high court held maintenance of health, preservation 

of the sanitation and environment falls within the purview of Article 21 of the constitution as 

it adversely affects the life of the citizen and it amounts to slow poisoning and reducing the 

life of the citizen because of the hazard created, if not checked.  

   In Subhash Kumar v. State of Bihar,13 the Supreme Court observed: right to live is a 

fundamental right under Article 21 of the constitution and it includes the right of enjoyment 

of pollution-free water and air for full enjoyment of life. If anything endangers or impairs 

that quality of life in derogation of laws, a citizen has right to have recourse to Article 32 of 

the constitution for removing the pollution of water or air which may be detrimental to the 

quality of life.  

  In M.C. Mehta v. Union of India,14 the Supreme Court took note of environmental pollution 

due to stone crushing activity in and around Delhi, Faridabad and Ballabgharh complexes. 

The court was conscious that environmental changes are the inevitable consequences of 

industrial development in our country, but at the same time the quality of environment cannot 

be permitted to be damaged by polluting the air, water and land to such an extent that it 

becomes a health hazard for the residents of the area. Thus the court further observed that 

‘every citizen has a right to fresh air and to live in pollution free environment.’ Thus the 

Supreme Court once again treated it as violation of Article 21 of the constitution and passed 

                                                           
11 Supra 3; p 246 
12 A.I.R. 1988 Raj.2 
13 (1991) 1 SCC 598. 
14 (1992) 3 SCC 256. 
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the order in absolute terms under Article 32 directing the stone crushing units to stop their 

activities in Delhi, Faridabad and Ballabgharh complexes. It further ordered the government 

to rehabilitate these stone crushers in “crushing zone” within the period of six months.  

  In a significant judgement in Indian Council for Enviro-Legal Action v. Union of India,15 

the Supreme Court has held that if by the action of private corporate bodies a person’s 

fundamental right is violated the court would not accept the argument that is not “state” 

within the meaning of Art 12 and, therefore, action cannot be taken against state. If the court 

finds that the Governmental or authorities concerned have not taken the action required of 

them by law and this has resulted in violation of right to life of the citizen. It will be the duty 

of the court to intervene. In this case an environmentalist organization filed a writ petition 

under Art 32 before the court complaining the plight of people living in the vicinity of 

chemical industrial plants in India and requesting for appropriate remedial measures. The fact 

was that in a village Bichari in Udaipur district of Rajasthan an industrial complex had 

developed and respondents have established their chemical industries therein. Some of the 

industries were producing chemicals like oleum and single phosphate. Requisite licences 

were not obtained by the respondent nor they had installed any equip-ment for treatment of 

toxic effluents discharged byt them. As a result of this the water in the wells got polluted. It 

spread diseases, death and disaster in the village and surrounding areas. The villagers 

revolted and ultimately these industries were closed. But the consequences of their action 

remained in existence causing damage to the village. The court requested the National 

Environmental Engineering Research Institute to study the situation and to submit their 

report. In the technical report it was found that 720 tonnes out of 2440 tonnes of sludge was 

                                                           
15 (1996) 3 SCC 212 
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still there. With a view to conceal it from the inspection team respondents had dispersed it all 

over and covered it with earth. Inspite of the court’s order they did not remove the sludge. 

The Supreme Court held that the writ was maintainable and directed the government and the 

authorities concerned to perform the statutory duties under various acts. The court further 

held that the respondents were responsible for all the damages to the soil to the underground 

water and to the village in general. The liability of the respondents was determined on the 

“polluter pays” principle. In another case, in M.C. Mehta v. Union of India,16 the Supreme 

Court ordered the shifting of 168 hazardous industries operating in Delhi as they were 

causing danger to the ecology and directed that they be reallocated lands to the national 

capital region as provided in the Master plan for Delhi. The court directed these industries to 

close down w.e.f. 30.11.1996. the court gave necessary specific direction for the protection 

of the rights and benefits of the workmen employed in these industries. 

In Vellore citizens’ Welfare Forum v. Union of India.17 (popularly known as T.N. Tanneries 

case), the Supreme Court held that in view of the constitutional provisons contained in 

Articles 21,47,48-A, 51-A(g) and other statutory provisions contained in the Water 

(Prevention and Control of Pollution) Act, 1974, the Air (Prevention and Control of 

Pollution) Act,1981, and the Environment (Protection) Act, 1986, the “precautionary” 

principles and the “polluter pays” principle are part of the environmental law of the country. 

In other words, two basic principles of sustainable development can be derived from various 

provisions including the right to life under Art 21 of the Constitution.  

                                                           
16 (1996) 4 SCC 750 
17 (1996) 5 SCC 647 
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     In M.C. Mehta v. Union of India,18 consequent upon the direction of the Supreme Court to 

shift the hazardous industries from Delhi, a company decided to shift to Himachal Pradesh 

and acquiescing to Supreme Court order directed workers wishing to join at new location to 

report there. But the company did not make adequate arrangements for accommodation as it 

had put up only the tents. The husband of the applicant reported for duty in January, 1999 but 

died due to exposure to cold. The court held that the respondent company was liable to pay 

compensation, which was quantified in this case as rupees two lakhs.  

   In M.C. Mehta v. Union of India,19 the court observed that it need hardly be added that the 

duty cast on the state under Articles 47 and 48-A in particular of part IV of the constitution is 

to be read as conferring a corresponding right on the citizens and, therefore, the right under 

Art 21 atleast must be read to include the same within its ambit. The Supreme Court in 

various cases has pointed out that chronic exposure to the polluted air due vehicular 

emissions results in the violation of right to life, which includes right to good health.  

    Realizing the gravity of situation and considering the adverse effects of smoking on 

smokers and passive smokers, the supreme court of India in Murali S. Deora v. Union of 

India,20 has directed the union of India, state governments as well as union territories to take 

steps to ensure prohibiting smoking in public places.  

    Thus, from perusal of the trend of all above mentioned cases it is evident that there has 

been a new development in India and right to live in a healthy and pollution free environment 

is considered as the fundamental right under Art 21, as without this, right to life and 

                                                           
18 (2000) 10 SCC 664 
19 (1998) 9 SCC 589 
20 (2001) 8 SCC 765 
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livelihood would become meaningless. Thus the judiciary has acted very cautiously while 

declaring right to clean and safe environment as a part of Art 21 of the constitution.21  

PERMEABILITY OF PART IV VALUE GOALS INTO PART III 

Like access to food and health, access to good environment is also a condition prerequisite 

for dignified life. Infact, deterioration of environment arises from abuses of economic and 

other freedoms. As observed by Chinnappa Reddy, J. in Shri Sachidanand Pandey, 

“industrialization, urbanization, explosion of population, over exploitation of resources, 

depletion of traditional sources of energy and raw materials, and the search for new sources 

of energy and raw materials, the disruption of natural ecological balances, the destruction of 

a multitude of animal and plant species for economic reasons are all factors which have 

contributed to environmental deterioration.22 It can be seen that many of the above activities, 

are traceable to abuses of either individual freedom or state power, and are subject to 

reasonable restrictions under Art 19(6) in the interest of general public or controllable under 

Art 14. Going beyond these approaches, in constitutional litigation on environmental 

protection, right to environment is carved out in right to life itself on the basis of value, goals 

or duties under part IV and quotes concern to make right to life, a meaningful one.  

     The directive principles aim at organization of agriculture on scientific lines, raising the 

levels of nutrition and standard of living and improvement of public health. These obligations 

on the part of the state and citizens to corporate and assist for building up a healthy 

environment promote right to environment. The interaction between directive principles and 

fundamental right has supplied doctrinal input for the growth of right to environment. 

                                                           
21 Supra 6; p 55-56 
22 Shri Sachidanand Pandey v. State of W.B. A.I.R 1987 SC 1109 at p.1114. 
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     In one of the early cases on right to environment, viz. Ratlam Municipality case, the 

Supreme Court evolved right to environment from duties arising out of laws that aimed to 

effectuate directive principles. V.R. Krishna Iyyer, J. for the court observed, “where directive 

principles have found statutory expression in Do’s and Don’ts the court will not sit idly by 

and allow municipal government to become a statutory mockery. The state will realize that 

Art 47 makes it paramount principle of governance that steps are taken for the improvement 

of public health as amongst its primary duties”.23 The link between good environment and 

public health is harnessed by the court for a more effective enforcement of right to 

environment.24 After the landmark pronouncement in Francis Coralie on positive rights 

,Judiciary developed right to environment as an aspect of right to life, gathering support from 

Part IV. In Rural Litigation and Entitlememnt Kendra25 the petitioner’s argument that 

indiscriminate mining of limestone caused health hazard and abridged rights under Arts. 19 

and 21 was met by the Court by ordering stoppage of hazardous mining in Doon Valley. A 

remedy that would not  have been possible under the Mines Act 1952,was given by a 

reasoning based  on positive right to life and Directive Principles.A more articulate view 

about  the basis of positive right of environment in communitarian policies and duties (Part 

IV and Part IVA) can be seen in Shri Sachidanand Pande, B.L. Wadehra and other cases.It is 

to be noted that the communitarian duty relating to environment ,although benefits the 

society as a whole,has a social justice dimension to the have-nots. Its is because they are the 

inescapable victims of most of the  environmental degradations, while the rich may possibly 

either avoid or remedy the hazardous effects on them. Holding that enjoyment of life with 

human dignity encompassed within its ambit, the protection and preservation of environment, 
                                                           
23 Municipal council, Ratlam v. Vardichanand A.I.R 1980 SC 1622 at para 24 
24 M.C. Mehta v. Union of India (oleum gas leak case)A.I.R 1987 SC 965 
25 Supra 7 
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and ecological balance free from pollution of air and water, the Supreme Court in Virender 

Gaur v State of Haryana observed that there was a constitutional imperative upon the state to 

take adequate measures to promote, protect and improve both the man-made and natural 

environment. Further, the concept of intergeneration equity has a central tenet that each 

generation of human beings has right to benefit from the cultural and natural inheritance from 

past generations and has the obligation to preserve such heritage for future generation. This 

concept has a sound basis in right to equality. The Supreme Court has affirmed this principle 

in Ganesh Wood Products case. In Kinkri Devi, an arbitrary grant of permission for mining 

was quashed as violative of Arts. 14 and 19, and offending intergeneration equity. 

RIGHT TO ENVIRONMENT AND RULE OF LAW- THE INTERACTION 

The right to conservation of environment entails right to an effective remedy before a 

competent Court and right to fair administration of law. This brings into application at least 

minimum principles of ‘due process’ and multiple facets of rule of law. Evolution and 

refinement of “the principle of state’s duty to develop environment activating agenda 21 

programmes “ and the principles structuring the administrative discretion in environment-

related laws have, no doubt, rule of law dimension . The role of judiciary in evolving suitable 

principles and remedies, especially by building consensus , and motivating the state and 

society towards better protection of environment, has provided new vista to the right to 

environment. Since the efficacy of the policy of environmental protection depends upon strict 

application of well-formulated laws, the mechanism of administrative legality is destined to 

contribute immensely to the right to environment. As observed by the Supreme Court in 

Indian Council for Environment Legal Action, ‘Violation of anti-pollution laws not only 

adversely affects the existing quality of life but the non-enforcement of the legal provisions 
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often results in ecological imbalance and degradation of environment, the adverse effect of 

which will have to be borne by the future generations. The ‘precautionary principle’ means 

that the State must anticipate. Prevent and attack the causes of environmental degradation. 

Abatement of public nuisance and better sanitary arrangement as ordered in Rantlam 

Municipality case; closing down of tanneries and sources of pollution that pollute river 

Ganga in M.C Mehta; stoppage of foundries and refineries that degrade Taj Mahal in  M.C 

Mehta ; monitoring of the activities of tanneries in Vellore for prevention of groundwater 

pollution in Vellore Citizens Welfare Forum and order for strict management and control of 

traffic for combating pollution by motor vehicles in M.C Mehta illustrate the reach of the 

precautionary principle . Ensuring of strict compliance with the relevant laws is the major 

strategy employed in these cases. The Precautionary Principle was applied to prevent 

pollution of groundwater and soil in S. Jagannath in the context of shrimp culture in coastal 

area, and to prevent deforestation and consequent threat to wildlife in K.M.Chinnape26 in the 

context of mining activity carried on in Kudremukh region of the Western Ghat. 

The ‘polluter pays principle ‘is a rule of strict liability applied in environment pollution cases 

to compensate the victims and to punish the wrong doers. In the Shriram Oleum Gas Leak 

case the court propounded the principle of strict liability, and awarded compensation against 

private company. In Indian Council for Enviro-Legal Action, the Supreme  Court reiterated , 

‘Once the activity carried on is hazardous or inherently dangerous, the person carrying on 

such activity is liable to make good the loss caused to any other person by his activity 

irrespective of the fact whether he took reasonable care while carrying on his activity27 “. In 

Bhopal Gas Leak Settlement case also the court applied this principle and approved the 

                                                           
26 K.M. Chinnappa and T.N. Godavarman Thirumulkpad v. Union of India IA No. 670 of2001 WP No. 202/1995. 
27 Indian Council for Enviro-Legal Action v. Union of India; (1996) 3 SCC 212. 
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settlement of claims of gas victims. It is leakage in the application of law that failed 

prevention of disaster and prompt rendering of remedies, and thus vindicated the importance 

of rule of law norms. M.C Mehta v Kamal Nath28 is another judgment that effectuated the 

‘polluter pays’ principle. Involved was the legality of functioning of a Motel on the banks of 

river Beas, Which degraded the latter by blocking its natural flow and seriously polluting it 

and also the propriety of the State government’s role in leasing ecologically fragile land by 

breaching public trust. The court found its earlier direction being grossly violated by the 

respondent, and awarded exemplary damages of Rs. 10 lakhs that included the cost of 

ecological restoration. The court also held that public trust principle was violated. 

  The administrative law norms on control over discretion are applied in the matter of 

conferring or renewing licenses and permissions for developmental projects, industries, 

mining and cutting of trees.  

In Shri Sachianand pandey, the court reviewed the allotment of the government land 

earmarked for Public Park and wildlife protection to a private company to run a five star 

hotel. The court was satisfied about the reasonable exercise of power. In the background of a 

number of statutes relating to environment, which confer discretion to the state authorities for 

various purposes, the role of review courts to effectuate rule of law norms is widened. 

Linking of sustainable development with the rule of law is done in such a context in number 

of cases.29  

A more specific application of right to equality to expand and effectuate right to drinking 

water –a component of right to environment, and in turn, of right to life- took place in State 

                                                           
28 (2002)3 SCC 653. 
29 AIR 1996 SCC 2715; Vellore Citizens Forum v. Union of india. 
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of Karnatake v Appa Balu Ingale.30 Here the Court condemned the practice of untouchability 

which denied to the Dalits access to drinking water, as violative of right to equality. 

According to the Court, the egalitarian spirit of the constitution changed the state to improve 

the quality of life for Dalits and to make right to life under art. 21, meaningful for them. 

Concerning equitable access to scarce groundwater resources in Lakshadweep islands, the 

Kerala high Court in F.K Hussain31 ruled for reasonable exercise of discretion by the state 

authority on the basis of expert scientific advice. However, in Puttappa Honnappa32 a Single 

Judge Bench of the Karnataka high Court abstained from applying  an administrative circular 

providing for inter-spacing of bore wells on the ground that right to water can be regulated 

only through law. It is submitted, the Court looked only to the aspect of deprivation of 

individual right, and failed to look to the larger perspective of conservation of natural 

resource for equitable use, which in turn protects the life interests of the society as a whole. 

The ratio in Puttappa was overruled in Venkatagiriappa, and the inter-spacing rule was 

upheld. The Court reasoned, "It is true that life without water cannot be conceived. But, it is 

equally true that water resource being limited, its use has to be regulated and restricted in the 

larger interest of the society and for the welfare of the human beings. We are, therefore, of 

the opinion that the right under Article 21 which is available to all the citizens, can be held at 

the most to have water for drinking purposes...However, the right to have water for irrigation 

purpose cannot be stretched to the extent of bringing it within the ambit of Article 21 of the 

Constitution of India. It is submitted, although irrigation enables means of livelihood and 

production of food, its reasonable regulation to conserve scarce natural resource for ensuring 

drinking water is an appropriate approach of balancing of rights.  
                                                           
30 AIR 1993 SC 1126; JT 1992 (Supp) SC 588. 
31  F.K. Hussain v. Union of India AIR 1990 Ker 321. 
32  Puttappa Honnappa Talvar v. D.C., Dharwad AIR 1998 Kant 10. 
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RIGHT TO ENVIRONMENT AND RIGHTS OF INDIGENOUS PEOPLE-THE 

INTERACTIONS 

The interaction between rights of indigenous or tribal people and right to environment has 

some lessons and implications relevant for the estimation of interrelationship doctrine. In 

fact, indigenous people have been, and continue to be, extremely vulnerable to the 

consequences of environmental degradation. As reflected in the Fifth and Sixth Schedules to 

the Constitution, the constitutional policies intend to protect the landed rights of the tribals, to 

insulate them from exploitation and to confer autonomy to tribal administration on 

management of forest and water. In Samatha33, RAMASWAMY, J. viewed that as the large 

section of scheduled tribes depended on agriculture and minor forest produce, protection of 

their land, culture and ecology provided sustenance and social security for them. According 

to him, hygiene and environment are integral facets of rights to healthy life, and it would be 

impossible to live with human dignity without a humane and healthy environment, and it is 

the duty of State and every person to maintain the eco-friendly atmosphere. The Court 

invalidated the mining leases in scheduled area granted to non- tribal persons as violated of 

the Fifth Schedule and Regulations framed there under, and ordered for immediate stoppage 

of mining activity. About stoppage of mining activity in government land in scheduled area, 

the Court directed the Government to constitute a committee to decide the issue. Concerning 

future grant of mining license, the Court required the Government to strictly conform to 

Mines and Mineral (Regulation Development) Act and Forest Conservation Act in co-

ordination with the Central Government. Thus, in Samatha, a synchronisation between right 

                                                           
33 Samantha v. State of AP (1997)2 SCJ 539. 
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to environment and right of indigenous people to have means of living and ecological 

balance, effectuated right to environment. 

On the other hand, the collision between the claims of tribals to means of livelihood by 

fishing and right to conserve forest, ecology and wildlife calls for a fiar resolution through 

mutual blancing. In Animal and Environment Legal Defence Fund34, the supreme Court 

accommodated both the claims by subjecting the licensed fishing activity in Pench National 

Park to extensive monitoring and regulation in order to ensure that fishing, did not disturb the 

wildlife situation. Issuing of photo identity card to tribal fishermen, limits on seasons and 

timings for fishing, restraints on entry and exit points and prevention of use of fire, are some 

of the measures directed by the Court. In Pradeep Krishen35, where constitutionality of 

Madhya Pradesh Governments’ order permitting collection of tendu leaves from sanctuaries 

and national parks by villagers was in issue, the Supreme Court tried to balance between 

right to livelihood and right to wholesome environment by directing the State Government to 

complete the procedure for final declaration on sanctuaries and national park within 6 

months. The process of mutual balancing has vindicated the role of interrelationship doctrine. 

RIGHTS TO ENVIRONMENT AND FREEDOMS UNDER ART. 19(1)(G)-THE INTERACTIONS 

The interaction between freedom of trade, business, occupation and profession, and right to 

environment has been settled in favour of the latter in Abhilash Textile and Sushila Saw Mill 

cases. Upholding the order of prohibition of nuisance causing activities like discharging dirty 

water on public road, the Gujarat High Court in the former case observed, “No one has a 

right to carry on business so as to cause nuisance to the society....The petitioners cannot 

                                                           
34 Animal and Environment Legal Defence Fund v. Union of India; (1997)1 SCJ 522. 
35 Pradip Krishen v. Union of India; AIR 1996 SC 2040 
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assert their right, much less fundamental right, to carry on business without any regard to the 

fundamental duty....Such restrictions placed on the fundamental right to carry on trade or 

business are in the interest of general public and constitutionally valid...."36 In Sushila Saw 

Mill, upholding the Orissa statute that prohibited operation of saw mills in a forest or a buffer 

of 10km forest, the Supreme Court observed, “The preservation of forest is a matter of great 

public interest and one of the rare cases that demanded the total ban by the legislature....The 

individual interest, therefore, must yield to the public interest.37 The Delhi High Court in 

Ivory Traders38 case upheld the prohibition on trade in ivory, and held that trade and business 

at the cost of disrupting life forms and linkages necessary for the prevention of biodiversity 

and ecology could not be permitted. The Supreme Court in T.N. Godavarman39 ruled that the 

number of forest based industries and their activities should be regulated qua sustainable 

availability of forest produce and that the industrial requirements had to be subordinated to 

the maintenance of environment and ecology as well as bona fide local needs, and hence, 

existing licenses to wood industries were to be suspended and to be renewed only for 1 year. 

The Gujarat High Court in Nabipur Grama Panchayat40 quashed the order for construction 

of houses and huts in grazing yard as violative of common property right and aggravating 

shortage of fodder. The conflict between right of farmer to protect his crop from wild animals 

by State's intervention and the provision under the Wild Life (Protection) Act 1991 was 

resolved in favour of the latter by a resort to division of power approach in Sukhdev. Strict 

                                                           
36 Abhilash Textile v. Rajkot Municipal Corporation AIR 1988 Guj 57. 
37 Sushila Saw Mill v.  State of Orissa AIR 1995 SC 2484. 
38 Ivory Traders and Manufacturers Association v. Union of India AIR 1997 Del 267 at  286 
39 T.N. Godaverman Thirumulkpad v. Union of India AIR 1998 SC 769. 
40 Nabipur Grama Panchayat v. st. of Guj. AIR 1995  Guj 52 
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compliance with environmental laws was insisted in Jayadev41 and Tarun Bharat Sangh42 

even against strong arguments in favour of right to livelihood. 

RIGHT TO ENVIRONMENT AND OTHER POSITIVE RIGHTS-THE RELATIONSHIPS 

The rights like right to education, food and health support the positive right of environment. 

In Environment Education case43 the Supreme Court considered human awareness on 

environment is essential for protecting right to environment. In addition to directing the 

Government to use mass media for environmental education, the Court accepted and applied 

the principle that “through the medium of education, awareness of the environment and its 

problem related to protection should be taught as a compulsory subject". The link between 

right to health and right to environment and the need to apply a concerted policy to uphold 

both were realised in Dr.Ashok44. Here, the Supreme Court upheld withdrawal of registration 

certificate for manufacture and sale of insecticides of BHC formulations. The Court also 

directed the Government to consider banning of 50 insecticides injurious to health and 

environment. The relationship amidst right to environment, food and health were brought out 

in this case by PATTANAYAK, J. when he observed, “As it is on account of lack of capacity 

of people of the country to afford good and nutritious food, the average standard of health is 

much below....In addition to that if insecticides and chemicals are permitted to be freely used 

in protecting the food grains and in increasing the agricultural production, then that will bring 

insurmountable hazards to all those countrymen who consume those food articles". Thus, a 

multipronged strategy is required to deal with the problem. 

                                                           
41 Jayadev Kundu v. State of West Bengal 1997 CWN 403 
42 Tarun Bharat Sangh, Alwar v. Union of India 
43 M.C. Mehta v. Union of India AIR 1992 SC 382 
44 Dr. Ashok v. Union of India AIR 1997 SC 2298 
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CONCLUSION 

  Article 21 of the Constitution of India guarantees all persons of fundamental right to life a 

‘personal liberty’. Article 21 has both negative as well as positive dimensions. In this article 

the use of negative words does not eliminate the positive right conferred by it, such as right 

to live in healthy environment. The judiciary has played a vital role in expanding the ambit of 

the Article 21 and to include right to healthy and pollution free environment within it. Article 

21 covers unenumerated rights falling within the wide amplitude of personal liberty and for 

this inspiration can be drawn from directive principals. 

Earlier it was not recognized as a fundamental right; it was just a directive principle. But later 

due to the landmark judgments of Francis Coralie and the Doon valley case this situation 

changed thus it was recognized as a fundamental right. The expanded ambit of Locus standi 

in Article 36 also helped the change of the situation vitally. Thus petitions, filed by public 

spirited citizens and non-profit organizations, were maintained in the court. 

The right to conservation of environment entails right to an effective remedy before a 

competent Court and right to fair administration of law. This brings into application at least 

minimum principles of ‘due process’ and multiple facets of rule of law. Evolution and 

refinement of “the principle of state’s duty to develop environment activating agenda 21 

programmes “ and the principles structuring the administrative discretion in environment-

related laws have, no doubt, rule of law dimension . The role of judiciary in evolving suitable 

principles and remedies, especially by building consensus, and motivating the state and 

society towards better protection of environment, has provided new vista to the right to 

environment. Since the efficacy of the policy of environmental protection depends upon strict 
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application of well-formulated laws, the mechanism of administrative legality is destined to 

contribute immensely to the right to environment. 

There is a close interaction between indigenous people and environment as the scheduled 

tribes are widely depended on the environment. In Samatha, RAMASWAMY, J. viewed that 

as the large section of scheduled tribes depended on agriculture and minor forest produce, 

protection of their land, culture and ecology provided sustenance and social security for 

them. According to him, hygiene and environment are integral facets of rights to healthy life, 

and it would be impossible to live with human dignity without a humane and healthy 

environment, and it is the duty of State and every person to maintain the eco-friendly 

atmosphere.   

In case of a conflict between right to trade, profession and business under Article 19 (1) (g) 

and the right to healthy environment the latter prevailes and along with the right to 

environment, the right to education relating to environment is also interrelated. 
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