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INTRODUCTION 

 When the Constitution of India was being drafted, India was passing througha period of stress 

and strain---Partition of the country, communal riots and the problem concerning the merger of 

princely states including Kashmir. Thus, the Constitution-makers thought to equip the Central 

Government with the necessary authority, so that, in the hour of Emergency,when the security 

and stability of the country is threatened by internal and external threats they could cope with the 

problems.  Therefore, some Emergency provisions were made in Constitution to safeguard and 

protect the security, integrity and stability of the country and effective functioning of State  and 

its Governments. Keeping in view the above stated points constitution makers inserted three 

kinds of Emergency. 

Emergency provision falls in PART-XVIII of the Constitution of India from Art.352 to Art. 360 

1.National Emergency(Article 352 of the constitution of india) 

2.State Emergency (Article 356 0f the constitution of india) 

3.Financial Emergency(Article 360 of the constitution of india) 

NATIONAL EMERGENCY  

As it is very clear from the opening words of the above statedheading,national Emergency deals 

with constitutional provisions to beapplied,whenever there are inbalance in the society in the 

whole country andnot in a particular or specific region or state. Here in after to be considered as 

“Article”  

-Art. 352 reads that- 
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352. Proclamation of Emergency. 

—(1) If thePresident is satisfied that a grave Emergency exists whereby the security of India or 

of any part of the territory thereof is threatened, whether by war orexternal aggression or armed 

rebellion, he may, by Proclamation, make adeclaration to that effect in respect of the whole of 

India or of such part of the territory thereof as may be specified in the Proclamation.Explanation-

A Proclamation of Emergency declaring that the security of Indiaor any part of the territory 

thereof is threatened by war or by externalaggression or by armed rebellion may be made before 

the actual occurrenceof war or of any such aggression or rebellion, if the President is satisfied 

thatthere is imminent danger thereof.Provisions have been made in the Constitution for dealing 

with extraordinarysituationsthat may threaten the peace, security, stability and governance of 

thecountry or a partthereof. The Constitution of India has provided for imposition of Emergency 

causedby war, externalaggression or internal rebellion. This is described as the National 

Emergency. This type of Emergency can be declared by the President of India if he is satisfied 

thatthe situation isvery grave and the security of India or any part thereof is threatened or islikely 

to bethreatened either,by war or external aggression by armed rebellion withinthe country. The 

President can issue such a proclamation even on the groundof threat of war or aggression. 

According to the 44th Amendment of theConstitution, the President can declare such an 

Emergency only if theCabinet recommends in writing to do so 

As far as proclamation of national Emergency is concerned,there are certain basic points which 

are stated in previous statements.those are- that the security of India or any part of the territory 

thereof is threatened- 
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this statements talks about the situation when either the Proclamation of National Emergency, 

EMERGENCY PROVISIONS,  

Aspects of the Constitution of India wholly or any part of the country,but that would not 

beconsidered as state Emergency,also this kind of proclamation may bemade before the actual 

occurrence of such war, external aggression or armed rebellion. 

by war or by external aggression- 

the opening words itself are of explanatory nature,so they don’t need to be explained 

much.whenever other objects(not within the Indian territory)try to create problemsfor india and 

its citizens through war or aggression. 

armed rebellion within the country- 

the word “armed rebellion”was not there in the constitutional provisions from the 

verybeginning.before 1978 an Emergency could be declared because of “war,external aggression 

or internal disturbance”,that was too vagueand broad in sense.the 44 th constitutional amendment 

substituted theword “armed rebellion” for internal disturbance.Supreme court explained in one of 

the case ,the expression “internaldisturbance”has a wider connotation than “armed rebellion” in 

the sensethat armed rebellion is likely to pose a threat to the security of the country ora part 

thereof,while internal disturbace,though serious in nature,would notpose a threat to the security 

of the country or a part thereof. The intention underlying the substitution of the words internal 

disturbanceby “armed rebellion”is to limit the invocation of Art. 352 only to more 

serioussituations where there is a threat to the security of the country. 

procedure of proclaiming Emergency- 
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A proclamation can be made by the President of the country,but there are some provision for that 

too,the President can declare such an Emergency only if the Cabinetrecommends in writing to do 

so. Such a proclamation of Emergency has tobe approved by both the Houses of Parliament by 

absolute majority of thetotal membership of the Houses as well as 2/3 majority of members 

present and voting within one month, otherwise the proclamationceases to operate.In case the 

Lok Sabha stands dissolved at the time of proclamation of Emergency or is notin session, it has 

to be approved by the Rajya Sabha within one month andlater on by theLok Sabha also within 

one month of the start of its next session. Once approved by theParliament, the Emergency 

remains in force for a period of six months from the date of proclamation. In case it is to be 

extended beyond six months, another prior resolution has to be passed by the Parliament. In this 

way, such Emergency continues indefinitely. In the case of   Minerva Mills ltd.vs Union of India 

held that there is no bar to judicial review of the validity of the proclamation of Emergency 

issued by the President under 352(1). However, court's power is limited only toexamining 

whether the limitations conferred by the constitution have been observed or not. It can check if 

the satisfaction of the President is valid or not. If the satisfaction is based on mala fide or absurd 

or irrelevant grounds,it is no satisfaction at all. 

procedure of revoking Emergency-  

If the situation improvesthe Emergency can be revoked by another proclamation by the President 

of India. The 44 th Amendment of the Constitution provides that ten per cent or more members 

of the Lok Sabha can requisition a meeting of the Lok Sabha and in that meeting, it can 

disapprove or revoke the Emergency by a simple majority. In such a case Emergency will 

immediately become inoperative. 
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Effects of national Emergency- 

 The declaration of National Emergency has effects both on the rights of individuals and the 

autonomy of the states in the following manner: The most significant effect is that the federal 

form of the Constitution changes into unitary. The authority of the Centre increases and the 

Parliament assumes the powerto make laws for the entire country or any part thereof, even in 

respect of subjects mentioned in the State List. The President of India can issue directions to the 

states as to the manner in whichthe executive power of the states is to be exercised.During 

period, the Lok Sabha can extend tenure by a period of 1 year at a time. But the same cant be 

extended beyond 6 months after the proclamation ceases to operate. The tenure of State 

Assemblies can also be extended in the same manner. During Emergency, the President is 

empowered to modify the provisions regarding distribution of revenues between the Union and 

the States.  

The Fundamental Rights under Article 19 are automatically suspended and this suspension 

continues till the end of the Emergency. But according to the 44th Amendment, Freedoms listed 

in Article 19 can be suspended only in case of proclamation on the ground of war or external 

aggression.From the above discussion, it becomes quite clear that Emergency not only suspends 

the autonomy of the States but also converts the federal structure of India into a unitary one and 

also suspends the Fundamental Rights. Still it is considered necessary as it equips the Union 

Government with vast powers to cope up with the abnormal situations. 

STATE EMERGENCY  

Art. 356 reads that-  

356. Provisions in case of failure of constitutional machinery inStates.— 
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(1) If the President, on receipt of a report from the Governor of aState or otherwise, is satisfied 

that a situation has arisen in which theGovernment of the State cannot be carried on in 

accordance with theprovisions of this Constitution, the President may by Proclamation— 

(a) assume to himself all or any of the functions of the Government of theState and all or any of 

the powers vested in or exercisable by the Governoror any body or authority in the State other 

than the Legislature of the State; 

(b) declare that the powers of the Legislature of the State shall beexercisable by or under the 

authority of Parliament;( 

c) make such incidental and consequential provisions as appear to thePresident to be necessary or 

desirable for giving effect to the objects of the Proclamation, including provisions for suspending 

in whole or in part theoperation of any provisions of this Constitution relating to any body 

orauthority in the State 

Provided that nothing in this clause shall authorise the President to assumeto himself any of the 

powers vested in or exercisable by a High Court, or to suspend in whole or in part the operation 

of any provision of this Constitution relating to High Courts. Reason being-It is the duty of the 

Union Government to ensure that governance of a State is carried on in accordance with the 

provisions of the Constitution.  

Under Article 356, the President may issue a proclamation to impose Emergency in a state if he 

is satisfied on receipt of areport from the Governor of the State, or otherwise, that a situation 

hasarisen underwhich the Government of the State cannot be carried on smoothly. In such a 

situation, proclamation of Emergency by the President is called ‘proclamation on account of the 
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failure (or breakdown) of constitutional machinery.’ In popular language it is called the 

President’s Rule. 

procedure of proclaiming state Emergency- 

Like National Emergency, such a proclamation must also be placed before both the Houses of 

Parliament for approval. In this case approval must be given within two months; otherwise the 

proclamation ceases to operate. If approved by the Parliament, the proclamation remains valid 

for six months at a time. It canbe extended for another six months but not beyond one year. 

However, Emergency in a State can be extended beyond one year if (a) a National Emergency is 

already in operation; or if (b) the Election Commission certifies that the election to the State 

Assembly cannot beheld. 

procedure of revoking state Emergency- 

Any such Proclamation may be revoked by a subsequent Proclamation.Every Proclamation shall 

be laid before each House of Parliament and shall,except where it is a Proclamation revoking a 

previous Proclamation, cease tooperate at the expiration of two months unless before the 

expiration of thatperiod it has been approved by resolutions of both Houses of Parliament: 

Provided that if any such Proclamation (not being a Proclamation revoking aprevious 

Proclamation) is issued at a time when the House of the People isdissolved or the dissolution of 

the House of the People takes place duringthe period of two months referred to in this clause, and 

if a resolutionapproving the Proclamation has been passed by the Council of States, but 

noresolution with respect to such Proclamation has been passed by the Houseof the People 

before the expiration of that period, the Proclamation shallcease to operate at the expiration of 

thirty days from the date on which theHouse of the People first sits after its reconstitution unless 
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before theexpiration of the said period of thirty days a resolution approving theProclamation has 

been also passed by the House of the People. 

effect of state Emergency- 

 The declaration of Emergency due to the breakdown of Constitutional machinery in a State has 

the following effects: The President can assume to himself all or any of the functions of 

theStateGovernment or he may vest all or any of those functions with theGovernor or anyother 

executive authority. The President may dissolve the State Legislative Assembly or put itunder 

suspension.He may authorise the Parliament to make laws onbehalf of the State Legislature. The 

President can make any other incidental or consequentialprovision necessary togive effect to the 

object of proclamation. 

FINANCIAL EMERGENCY  

 Art. 360 reads that- 

360. Provisions as to financial Emergency.— 

If the President is satisfiedthat a situation has arisen whereby the financial stability or credit of 

India or any part of the territory thereof is threatened, he may by a Proclamation make a 

declaration to that effect.  

Thus the third type of Emergency is Financial Emergency provided under Article 360. It 

provides that if the President is satisfied that the financial stability or credit of India or any of its 

part is in danger, he may declare a state of Financial Emergency. Like the other two types 

of emergencies, it has also to be approved by the Parliament. It must be approved by both 
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Houses of Parliament within two months. Financial Emergency can operateas long as the 

situation demands and may be revoked by a subsequent proclamation. 

Art 360 provides that if the President is satisfied that a situation has arisen whereby the financial 

security of India or the credit of India or of any part of India is threatened, he may make a 

declaration to that effect. Under suchsituation, the executive and legislative powers will go to the 

center. This Article has never been invoked. 

A Proclamation issued under Art. 360—(a) may be revoked or varied by a subsequent 

Proclamation(b) shall be laid before each House of Parliament(c) shall cease to operate at the 

expiration of two months, unlessbefore the expiration of that period it hasbeen approved by 

resolutions of both Houses of Parliament. 

IN INDIA FINANCIAL EMERGENCY HAS NEVER BEEN IMPOSED SO FAR. 

Effects of Financial Emergency- 

 The proclamation of Financial Emergency may have the following consequences:(a) The Union 

Government may give direction to any of the States regarding financial matters.(b) The President 

may ask the States to reduce the salaries and allowancesof all or anyclass of persons in 

government service.(c) The President may ask the States to reserve all the money bills for 

theconsiderationof the Parliament after they have been passed by the State Legislature (d) The 

President may also give directions for the reduction of salaries andallowancesof the Central 

Government employees including the Judges of the SupremeCourtand the High Courts.As 

mentioned earlier So far, fortunately, financial Emergency has never beenproclaimed. 
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EMERGENCY AND FUNDAMENTAL RIGHTS 

Definition 

Fundamental Rights are those basic conditions of social life without which acitizen cannot be at 

his best self or those basic conditions which are veryessential for the good life of a citizen.In pre-

constitutional india we didn’t had any concept of fundamentalrights,We have borrowed the 

concept of Fundamental Rights from U.S.A.which was the first country in the world, to include a 

Bill of Rights in its constitution.Fundamental Rights fall in Part III of the Constitution from Art. 

12 to Art. 35. The Fundamental Rights are justiciable. When we say word“justiciable” it means 

that the citizens can seek the assistance of the courts for the enforcement of their Fundamental 

Rights under Article 32 (Supreme Court) and Article 226 (High Courts). 

An individual as well as group of people can ask the court to issue the writs- The writ of 

certiorari is one of the writs issued by the High Court or the Supreme Court to protect the 

Fundamental Rights of the citizens. It is issued to a lower court directing it that the record of a 

case be sentup for review with all the files, evidence and documents with an aim tooverrule the 

judgement of the lower court. The writ of mandamus is an order of a court of law issued to 

asubordinate court or an officer of government or a corporation or anyother institution 

commanding the performance of certain acts orduties.  

But the Fundamental Rights can be suspended during the Emergency under Article 359 of the 

Constitution by the President of India. As we discussed earlier during national Emergency while 

these rights can be suspended but not those conferred in Art. 20 and Art. 21.The Fundamental 

Rights are not absolute in nature.Certain restrictions can be placed on them in the interest of 
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security of the state, public order,friendly relations with foreign states and to maintain decency or 

morality. 

 Description of Fundamental Rights- 

U.S.A. was the first country in the world to make a provision for the Bill of Rights for its 

citizens. The Fundamental Rights are contained in Part III of the Constitution.TheFundamental 

Rights contain twenty four Articles from Article 12 to 35.In theabove Articles not only the rights 

have been defined elaborately butlimitations have also been laid down.there are some restrictions 

too,Due to these very restrictions it has beencontended them that the Indian Constitution which 

has granted theFundamental Rights with one hand has taken them away with the other 

hand. These Fundamental Rights can be suspended during Emergency by thePresident of India 

under Article 359. The Fundamental Rights are justiciable. Under Article 32 of the Constitution,a 

person can go to the Supreme Court for the enforcement of these rights.Similarly, under Article 

226 a person can go to the High Courts for theenforcement of these rights within their territorial 

jurisdiction. 

Following are the Fundamental Rights granted under theConstitution of India: 

(i) Right to Equality 

Articles 14 to 18 of the Indian Constitution have been devoted to the Right toEquality. This right 

ensures social and political equality to the citizens of India. The Right to Equality means the 

following things:(a) Article 14 guarantees to all persons equality before the law and 

equalprotection of laws within the territory of India. This Article asserts thesupremacy of law or 

Rule of law.(b) Every citizen irrespective of his status is subject to the same law and thesame 

courts. Any law which is discriminatory in its character will be heldunconstitutional.(c) 



12 
 

According to Article 15 the state shall not discriminate against any citizenon grounds only of 

religion, race, caste, sex or place of birth.(d) The citizens will not be subjected to any disability 

on any of the abovementioned grounds in regard to access to shops, hotels, places of 

publicentertainment or the use of wells, tanks, ghats, roads and other public placeswholly or 

maintained out of state funds.(e) Article 16 has guaranteed equality of opportunity in matters 

relating toemployment or appointment to public services to all citizens irrespective of religion, 

race, sex, descent, place of birth or residence.(f) Article 17 has declared untouchability in any 

form as unconstitutional.(g) Article 18 has laid down that no titles, not being military or 

academicdistinction, shall be conferred by the State.(h) But nothing in the above Article 16 will 

prevent the state from makingany provision for the reservation of appointments or posts in favor 

of anybackward class of citizens which, in the opinion of the State, is notadequately represented 

in the services under the State. 

(ii) Right to Freedom 

Articles 19 to 22 of the Constitution cover the Right to Freedom. Out of these, Article 19 is the 

most important. Under this Article, the followingfreedoms are guaranteed to the citizens of 

India:(a) Freedom of speech and expression;(b) Freedom to assemble peaceably and without 

arms;(c) Freedom to form associations or unions;(d) Freedom to move freely throughout the 

territory of India;(e) Freedom to reside and settle in any part of the territory of India;(f) Freedom 

to practice any profession, or to carry on any occupation, tradeor business.But nothing in the 

above shall prevent the state from making any law,insofar as such law imposes reasonable 

restrictions in the interest of thesovereignty and integrity of India or the security of state, friendly 

relationswith foreign states, public order, decency or morality, or in relation tocontempt of court, 

defamation or incitement to an offence. The other three Articles protect the individual's life and 
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liberty as under:(a) Article 20 states "No person shall be convicted of any offence except 

forviolation of a law in force at the time of the commission of the act charged asan offence, nor 

be subjected to a penalty greater than that which might havebeen inflicted under the law in force 

at the time of the commission of theoffence".(b) No person shall be prosecuted and punished for 

the same offence morethan once.(c) No person who is accused of any offence, shall be 

compelled to be awitness against himself.(d) Article 21 states that no person shall be deprived of 

his life or personalliberty except according to procedure established by law. The Supreme 

Courthas held in Maneka Gandhi Vs. Union of India (1978) that the aforesaidprocedure must not 

be arbitrary, unfair or unreasonable.(e) Article 22 states that no person who is arrested shall be 

detained incustody without being informed, as soon as may be, of the grounds for sucharrest nor 

shall he be denied the right to consult a legal practitioner of hischoice.(f) Every person who is 

arrested and detained in custody without theauthority of a magistrate shall be produced before 

the nearest magistratewithin a period of twenty-four hours of such arrest excluding the 

timenecessary for journey from place of arrest to the court of the magistrate.(g) Of course, the 

above does not prevent the state from enacting the law for preventive detention with certain 

safeguards like the Advisory Board, etc. 

(iii) Right against Exploitation 

Article 23 and 24 deal with this Right.(a) Under Article 23, traffic in human beings and begar 

and 9ther similarforms of forced labor are prohibited and any contravention of this provisionshall 

be an offence punishable in accordance with law.(b) Of course, nothing in the above Article shall 

prevent the state fromimposing compulsory service for public purposes, and in imposing 

suchservice, the state shall not make any discrimination on grounds only of religion, race, caste 
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or class or any of them.(c) Article 24 says that "No child below the age of fourteen years shall 

beemployed to work in any factory or mine or engaged in any other hazardousemployment." 

(iv) Right to Freedom of Religion 

 This right has been dealt with under Articles 25-28. Following are the mainpoints:(a) Article 25 

gives freedom of conscience and freedom to profess, practiceand propagate any religion subject 

of course to public order, morality andhealth.(b) Article 26 grants every citizen the right to 

establish and maintaininstitutions for religious and charitable purposes, to manage its own affairs 

inmatters of religion, to own and acquire movable and immovable propertyand to administer 

such property in accordance with law.(c) Under Article 27 "No person shall be compelled to pay 

any taxes, theproceeds of which are specifically appropriated in payment of expenses forthe 

promotion or maintenance of any particular religion or religiousdenomination".(d) Article 28 

states "No religious instruction shall be imparted in anyeducational institution wholly maintained 

out of State funds." But theeducational institutions established by trusts or endowments and 

managedby them would be free to impart any religious instruction in them as theydeem 

essential. The Articles relating to the freedom of religion have helped to establish aSecular State 

in India with the State adopting an attitude of strict impartialityin matters of religion. 

(v) Cultural and Educational Rights : 

Articles 29 and 30 deal with these rights. These Articles ensure, to everysection of the citizens, 

the protection of their language, script or culture.(a) Article 29 states that "Any section of the 

citizens residing in the territoryof India or any port thereof having a distinct language, script or 

culture of itsown shall have the right to conserve the some."(b) No citizen shall be denied 

admission into any educational institutionmaintained by the State or receiving aid out of State 
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funds on grounds only of religion, race, caste, language or any of them.(c) Article 30 states that 

"All minorities, whether based on religion orlanguage, shall have the right to establish and 

administer educationalinstitutions of their choice."(d) The State shall not, in granting aid to 

educational institutions,discriminate against any educational institution on the ground that it is 

underthe management of a minority, whether based on religion or language. 

(vi) Right to Constitutional Remedies 

(a) The right to move the Supreme Court by appropriate proceedings for theenforcement of the 

rights conferred by the Constitution has been guaranteedunder Arlicle 32.(b) The Supreme Court 

shall have the power to issue directions or order orwrits including writs in the nature of habeas 

corpus, mandamus, prohibition,quo warranto and certiorari whichever may be appropriate, for 

theenforcement of any of the rights conferred by this PArt.(c) The right guaranteed by this 

Article shall not be suspended except asotherwise provided for by the Constitution.(d) This right 

can only be suspended during an Emergency by the Presidentof India under Article 359.(e) 

These above-mentioned writs can also be issued by the High Courts forprotecting Fundamental 

Rights under Article 226 of the Constitution withintheir territorial jurisdiction.(f) This right 

relating to constitutional remedies was rightly described by Dr.Ambedkar as the "heart and soul 

of the Constitution.”  This descriptionis quite justified as in the absence of this right all other 

rights are of noconsequence since they could not be enforced. This right makes the otherrights as 

justiciable. 
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FUNDAMENTAL RIGHTS VS. EMERGENCY  

War Emergency 

If the President is satisfied that a grave Emergency exists whereby thesecurity of India or any 

part of its territory is threatended by war, externalaggression or armed rebellion, he may 

proclaim a state of Emergency underArticle 352. 

Suspension of Fundamental Rights  

During the period of Emergency, as declared under the either of the twocategories discussed 

above, the State is empowered to suspend theFundamental Rights guaranteed under Article 19 of 

the Constitution. Theterm 'State' is used here in the same sense in which it has been used in 

theChapter on Fundamental Rights. It means that the power to suspend theoperation of these 

Fundamental Rights is vested not only in Parliament butalso in the Union Executive and even in 

subordinate authority. Further, theConstitution empowers the President to suspend the right to 

move any courtof law for the enforcement of any of the Fundamental Rights. It means 

thatvirtually the whole Chapter on Fundamental Rights can be suspended duringthe operation of 

the Emergency. However, such order are to be placedbefore Parliament as soon as possible for 

its approval. But Art. 20 and Art.21 can not be suspended in any case . Suspension of 

Fundamental Rights during Emergency is a matter of debate and conflicts of opinion. Ab initio.it 

would be a mistake to treat human rights as though they were a trade-off to be made between 

human rights and goals such a security and development. . . .Strategies based on the protection of 

human rights are vital both for our moral standing and the practical effectiveness of our actions’ - 

Kofi Annan 
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Fundamental Rights are moral rights which have been made legal by the Constitution. These 

constitutional rights which are ‘fundamental’ in character represent rights in the ‘strong sense’. 

They are distinct from ordinary legal and constitutional rights because they may not be restricted 

on ground of general utility. The very essence of these rights is that they are guaranteed even if 

themajority would be worse off in doing so, that Fundamental Rights arenecessary to protect the 

dignity of an individual. Invasion of these rights is a very serious matter and it means treating a 

man as less than a man. This isgrave injustice and it is worth paying the incremental cost in 

social policy or efficiency that is necessary to prevent it.After so many debates and many 

conflicts the question arise-Whether the Fundamental Rights are absolute? Fundamental Rights 

are not absolute in nature. The government may imposerestrictions on three grounds. The 

government might show that the values protected by the originalright are not really at stake in the 

marginal case or at stake only insome attenuated form. Alternatively if it may show that if the 

right is defined to include themarginal case, then some competing right, in the strong sense, 

wouldbe abridged. This is the principle of competing rights of other membersof society as 

individuals. Making this ‘rights’ choice and protecting themore important at the cost of the less 

important, does not weaken thenotion of rights. Hence the government may limit rights if it 

believesthat a competing right is more important. The third possibility is if it may show that if 

the right were sodefined then the cost to society would not be simply incremental butwould be of 

adegree far beyond the cost paid to grant the original right, a degreegreat enough tojustify 

whatever assault on dignity of the individual it may result in.But another principle is there which 

is used in many human rights treatiesand in national constitutions as well.government may not 

arbitrarily deprive persons of their Fundamental Rights,Most of debates on the issue assume a 
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necessary ‘trade off’between rightsand security, however it is submitted that the relation between 

the two ismorecomplex than that. 

Restrictions on rights on ground of security  

 This maybe because the trade off is unnecessary where the government may pass effective laws 

which do not violate rights or when harsh laws restricting rights will not yield results.However 

tensions do arise. If the security strategy genuinely implicates rights, then it may be justified and 

must be governed by the principle of proportionality. Proportionality analysis is an uphill task 

and involves balancing of the two social goods of liberty and security. It involves analysing if 

there exists a rational connection between the aims of the legislation and the means employed, if 

there is a less restrictive meansavailable in order to achieve the aim.  

The Habeas Corpus Case 

 The most controversial use of Emergency power in the history of India has been between 1975 

and 1977. The experience of this state of Emergency exposed the weaknesses and inadequacies 

of safeguards on use of crisis power by the government. Though restrictions were imposed on 

variousrights in this period, the most serious infringement was of personal liberty,which is the 

focus on the next section. The President issued orders under the Constitution of India, Art. 

359(1) suspending the right of any person to move any court for enforcement of Fundamental 

Rights under Arts.. 14, 21 and 22 and 19 for the duration of the Emergency. Following this 

declaration hundreds of persons were arrestedanddetained all over the country under the swoop 

of the Maintenance of InternalSecurity Act, 1971.Various persons detained under Maintenance 

of Internal Security Act, 1971,s. 3(1) filed petitions in different high courts for the issue of the 

writ of habeascorpus. This case we’ll discuss in more elaborate way in later topics. 



19 
 

 The balance between rights and security may be enhanced by making further changes than those 

recommended in the 1978 amendment. This includes making theinformation withheld by the 

government under Art. 22(6) justiciable. Seervai suggests this may be achieved by allowing a 

judge to examine theclaim of the government that the information of grounds of detention has 

tobe withheld in public interest.This via media is on the lines of the specialadvocate system in 

Britain. The Indian experience with Emergency powers reveals a mixed record. These powers 

were used more responsibly in 1962 than in 1970. The principle of proportionality must thus be 

the governing principle to ensure that rights arenot subverted in the name of security. 

ROLE OF 42nd AMENDMENT 

 The Forty-Second Amendment Act of 1976 

Officially the "Constitution (Forty-second Amendment) Act, 1976")was an amendment to the 

Constitution of India that reduced the ability of the India's Supreme and High Courts to proclaim 

laws constitutional or unconstitutional. Passed by the Indian Parliament on 2 November1976, it 

also made India a socialist secular republic and laid down the duties of Indian citizens to their 

government. It was passed by the Parliament during theIndian Emergency (1975 - 77) brought by 

the Congress government headed by Indira Gandhi . 

STATEMENT OF OBJECTS WITH RESPECT TO POWERS OF COURT, RIGHTS AND 

EMERGENCY PROVISION 

to make the directive principles more comprehensive and give them precedence over those 

Fundamental Rights which have been allowedto be relied upon to frustrate socio-economic 

reforms forimplementing the directive principles.It is also proposed to take away the jurisdiction 

of High Courts with regard to determination of Constitutional validity of Central laws and confer 
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exclusive jurisdiction in this behalf on the SupremeCourt so as to avoid multiplicity of 

proceedings with regard to validityof the same Central law in different High Courts and the 

consequent possibility of the Central law being valid in one State and invalid inanother State.It is 

also necessary to make certain modifications in the writ jurisdiction of the High Courts under 

Article 226.Insertion of new Article 31D.-After Article 31C of the Constitution and before the 

sub-heading "Right to Constitutional Remedies", the following Article shall be inserted, 

namely:---`31D. Saving of laws in respect of anti-national activities.-(1)Notwithstanding 

anything contained in Article 13, no law providing for-(a) the prevention or prohibition of anti-

national activities; or (b) the prevention of formation of, or the prohibition of, anti-national 

associations,Insertion of new Article 32A.-After Article 32 of the Constitution,the following 

Article shall be inserted, namely:-"32A. Constitutional validity of State laws not to be considered 

inproceedings under Article 32.-Notwithstanding anything in Article 32,the Supreme Court shall 

not consider the constitutional validity of any State law in any proceedings under that Article 

unless theconstitutional validity of any Central law is also in issue in suchproceedings.". 

Insertion of new Article 131A.-After Article 131 of the Constitution, the following Article shall 

be inserted, namely:-"131A. Exclusive jurisdiction of the Supreme Court in regard toquestions as 

to Constitutional validity of Central laws.- Notwithstandinganything contained in any other 

provision of this Constitution, the SupremeCourt shall, to the exclusion of any other court, have 

jurisdiction to determine allquestions relating to the constitutional validity of any Central law. 
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ROLE OF 44thAMENDMENT 

 The Forty-fourth Amendment Act of 1978 

Officially the "Constitution (Forty-second Amendment Act, 1978" was an amendment to the 

Constitution of India that reduced or removed the provisions made by 42
nd

 Amendment. This 

amendment was done during the government of Janata Party after Emergency was lifted and to 

undo the negative aspects of 42
nd

 Amendment. 

SALIENT FEATURES OF 44
th

 AMENDMENT 

In view of the special position sought to be given to fundamental rights, the right to property, 

which has been the occasion for more than one amendment of the Constitution, would cease to 

be a fundamental right and become only a legal right. Necessary amendments for this purpose 

are being made to Article 19 and Article 31 is being deleted. A Proclamation of Emergency 

under Article 352 has virtually the effect of amending the Constitution by converrting it for the 

duration into that of a Unitary State and enabling the rights of the citizen tomove the courts for 

the enforcement of Fundamental Rights---including the right to life and liberty---to be 

suspended. Adequate safeguards are, therefore, necessary to ensure that this power is properly 

exercised and is not abused. It is, therefore, proposed that a Proclamation of Emergency can be 

issued only when the security of India or any part of its territory is threatened by war or external 

aggression or by armed rebellion. Internal disturbance not amountingto armed rebellion would 

not be a ground for the issue of a Proclamation.Further, in order to ensure that a Proclamation is 

issued onlyafter due consideration, it is sought to be provided that an Emergencycan be 

proclaimed only on the basis of written advice tendered to the President by the Cabinet. In 

addition, as a Proclamation of Emergency virtually has the effect of amending the Constitution, it 
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is beingprovided that the Proclamation would have to be approved by the two Houses of 

Parliament by the same majority which is necessary to amend the Constitution and such approval 

would have to be given within aperiod of one month. Any such Proclamation would be in force 

only fora period of six months and can be continued only by furtherresolutions passed by the 

same majority. The Proclamation would also cease to be in operation if a resolution disapproving 

the continuanceof the Proclamation is passed by Lok Sabha. Ten per cent. or more of the 

Members of Lok Sabha can requisition a special meeting forconsidering a resolution for 

disapproving the Proclamation. As a further check against the misuse of the Emergency 

provisionsand to put the right to life and liberty on a secure footing, it wouldbe provided that the 

power to suspend the right to move the court forthe enforcement of a fundamental right cannot 

be exercised inrespectof the fundamental right to life and liberty. The right to liberty is further 

strengthened by the provision that a law for preventivedetention cannot authorise, in any case. 

JUDICIAL INTERPRETATION OF VALIDITY OF SUSPENSION OF 

FUNDAMENTAL RIGHTS 

POSITION BEFORE 1978: 

a)Suspension of Art. 19- Makhan Singh Vs. State of Punjab 

-Art.358 makes it clear that things done or omitted to be done during Emergency could not be 

challenged even after the Emergency was over. In other words the suspension of Art.19 was 

complete during the period in question and   excutive action which contravened Art.19 could not 

be questioned even afterthe Emergency was over. 

b)Suspension of Art.20, 21A.--D.M. Jabalpur Vs. Shivkant Shukla 



23 
 

 The President issued orders under the Constitution of India, Art. 359(1) suspending the right of 

any person to move any court for enforcement of Fundamental Rights under Arts.. 14, 21 and 22 

and 19 for the duration of the Emergency. Following this declaration hundreds of persons were 

arrestedanddetained all over the country under the swoop of the Maintenance of Internal Security 

Act, 1971.Various persons detained under Maintenance of Internal Security Act, 1971, under s. 

3(1) filed petitions in different High Courts for the issue of the Writ of Habeas Corpus. The High 

Courts broadly took the view that the detention may be challenged on the grounds of ultra vires, 

rejecting the preliminary objection of the government.Aggrieved by this the government filed 

appeals, some under certificates granted by High Courts and some under special leave granted by 

the Supreme Court. Despite every High Court ruling in favor of the detenus, the Supreme Court 

ruled in favor of the government.What the court except for Khanna, J. failed to realise is that the 

right to personal to life and liberty are human rights and is not a ‘gift of the 

Constitution’.International Covenant on Civil and Political Rights ,Art. 4 recognises the right to 

life and personal liberty to be a non- derogable right even during times of Emergency. 

C) Suspension Of Art.14 and 16--Arjun Singh Vs.State of Rajasthan 

 The question arose whether Art.16 is also suspended although it is not mentioned in order,the 

Rajasthan High Court held that Art.16 remained operative even though Art.14 was suspended.the 

court emphasized that under Art.359 the enforcement of only such Fundamental Rights was 

suspended as were specifically and expressly mentioned in the Presidential order. 

CONCLUSION 

 The history of Indian Constitution with respect to Fundamental Rights and their stability with 

Emergency provisions is full of vagueness and ambiguity.From the very beginning of “the case 
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of habeas corpus” and Makhan Singh to the landmark case of S.R. Bommai,the provisions and 

conditions have been improving. Initially even the suspension of Art. 20 and 21 during 

Emergency was valid, though those rights are not given by “the constitution” but by nature itself. 

No courts had the right and power to look into the matter of cases related toEmergency.But now 

the condition is different- Now, the government of India cannot refuse to furnish reasons behind 

its action. However, the court will not go into the correctness of the material or its adequacy, still 

it will enquire whether the material was relevant to theaction. And, conclusively, it would be 

enough for court to see if there aresome valid reasons for the imposition However there is still 

the provision of preventive detention and suspension of certain Fundamental Rights in times of 

Emergency which is a sad commentary on the maturity of our democracy. 
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