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Chapter 1: Introduction: 

   The economic approach to law has become of great importance in recent times. Its origin may 

be stated to begin with the doctrines of Karl Marx and Friedrich Engels. In a larger context this 

economic approach might be treated as a variant of the historical approach in so far as it has 

sought to uphold a pattern of evolution, but it also concerns the part which law has played and 

has been playing in the society and, as such, is distinctly sociological. It is, thus, obvious that this 

approach, like these others, concerns the content of law, the nature of which is regarded as being 

but a reflex of an economic substrate. Another point of interest is that the original Marxist 

interpretation challenged the inevitability of law and foreshadowed its eventual disappearance. 

Marxist theory put the law in dock. It underestimated law and ascribed to it a place of little 

significance, or at best not of primary significance, in the system of social institution and values. 

It lumps together laws and their administration. It is in this sense that the term will be employed 

herein.  

   

 

    The economic approach to law can be traced to manifold factors and circumstances. The modern spirit of 

critical challenge initiated by the positivist school of jurisprudence provides the first impetus. The 

interpretation of law as part of an economic interpretation of social evolution is a by product of the social and 
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political theories of Karl Marx and Friedrich Engels, which have since been put into practice by Soviet Russia 

and certain other countries 

 

 

 

 

A. Jurisprudence and Economics: 

          

             Economics is a science of money and wealth whereas jurisprudence is a science of law but is 

intimately co-related. There are many laws which tend to regulate economics activities of men because 

economic factors i.e., money or production and distribution of wealth are responsible factors for the incidence 

of crimes in the society. For example Consumer protection, Negotiable Instrument, Law relating to Banking 

Companies etc. These tend to regulate economic activities of men and for this regulation of wealth, Law of 

Poverty developed as a separate branch of law for the welfare of the poor people so that they can also be 

brought into the mainstream of development and progress, So we can say that the ultimate aim of both the 

economics and the jurisprudence is to improve the standard of life of the people for the welfare of the 

community as a whole. 

          

         Economics studies man in his wealth-getting and wealth-spending activities. Since 

jurisprudence is to cover all external human actions, Economics also comes within its purview. 

That an intimate elation exists in between Economics and Jurisprudence was first noticed by 
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Karl Marx (1818-1883). It is seen that economic factors are sometimes responsible for crimes. 

Naturally, jurisprudence, if it has to become useful to lawyers and judges, must take note of the 

economic circumstances in which a crime is committed. So there is a close nexus between 

jurisprudence and economics in furthering social welfare. 

 

 

B. Economic Approach: 

                

                The discussion on economic approach will proceed mainly with reference to the doctrine of Karl 

Marx and Friedrich Engels with which it is usually associated. This approach, like these others, concerns the 

content of law, the nature of which is regarded as being but a reflex of an economic substrate. The failure of 

religious ideals to stand up to critical inquiry led to the substitution of materialist ideals in their place.  The 

new movement had object to improve the condition of poor and working people, who found in it new hope 

and encouragement. The interpretation of law as part of an economic interpretation of social evolution is a by-

product of the social and political theories of Karl Marx and Engels. 

 

 

Chapter  2: The Marxian Theory of Law: 

      Karl Marx (1818- 1883) and Fredric Engels (1820- 1895) are the founders of this theory. The theory is 

based on three basic rules: 

1) That law is a tool used by a ruling class to maintain its power over the lower classes 

2) The law s a product of evolving economic forces 

3) In the future communist society, law will finally disappear as an instrument of social control. 
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A. Karl Marx held that Bourgeoisie jurisprudence is nothing else but the will of bourgeoisie class 

made into law for all, a will whose essential character and directions are determined by the 

economic conditions of existence of bourgeoisie class. 

After the Russian revolution law was defined as a system or order of social relation which 

corresponds to the interests of the dominant class and is safeguarded by the organised force of 

that class. The dominant class in the Soviet Union was identified with the working class. This 

definition underwent a change and Nikita Khrushchey declared that Soviet law had emerged 

with the general will of the entire people, and it was not merely the will of the working class 

and the labouring masses as it used to be before. 

 

B. Under Marxian theory of law is nothing more than a function of the economy, having no 

independent existence. Law is a reflection and product of economic conditions. Law is the 

product of an interaction of economic relations, though there may be other influencing factors  

 

C. Marxists believe that law was not needed in a socialist society united by a social purpose. The 

members of a socialist society in course of time will follow the rules and norms voluntarily 

and therefore without the necessity of state imposed sanctions. The “coercive” law will thus 

disappear and “wither away”. 

 

 

1) The Period from Marx to 1920: 

               The views about law of Karl Marx (1818-1883) and of his great friend, Friedrich Engels (1820-

1895), are to be gleaned from their various works. Karl Marx believed that social phenomena were likewise 
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governed by some universal principle, namely, the economic principle. Marx said the idea is a reflection of 

reality; otherwise the idea is only a distortion or ideology. Max was indeed a through going materialist. For 

him, nothing existed except the material world and thus the dialectic process as applied to humanity had to be 

interpreted in material terms. For Marx, the means of economic production was thus decisive in determining 

the general character of the social, political, and spiritual process of life. 

             The primitive tribal society, in their view, contained no anti-thesis within itself as long as there was 

equal distribution of commodities. When distribution became unequal, the society was destroyed and split into 

classes patterned by division of capital and labour1.Man became avaricious and self-centred with no thought 

of the common weal2. The value of the commodities then came to be governed by the cost of the labour 

required to produce them. The place of the tribal society was taken by the state, which became the instrument 

of the stronger class, whether this is described as a slave-owner’s state, a feudal state or bourgeois state. The 

modern capitalist state necessarily involves the domination of the labouring majority by a minority, which 

controls the economic resources of the country, law is the instrument by which this minority exploits the 

workers The tension between capital and labour will eventually break into conflict, a revolt of the majority 

against the minority, and the majority will seek to eliminate the minority. The state thus established is the 

proletarian dictatorship. 

                The dictatorship of the proletariat is said to represent the highest form of democracy possible in a 

class society, and is also ‘substantially the dictatorship of the Party, as the force which effectively guides the 

proletariat. The proletarian dictatorship is indeed a dictatorship, but in so far as it has been formed by the 

masses and acts in their interests it is a democracy. The distribution of commodities at this stage of 

development will follow the maxim, “From each according to his ability, to each according to his work”. 

Inequality inevitably persists and state organisation continues to be necessary. Out of this conflict will 

eventually emerge communism or the classless society. It may be when production has reached such a point 

that all people can be supplied with their needs without having to compel them to work, in short, when the 

maxim, “From each according to his ability, to each according to his needs”, can be applied. Of all these the 

                                                           
1  For Renner’s analysis as to how this came about, see p302  
2  Engels the Origin of the Family, Private Property and the State. 
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most fundamental was the clash of class interest, the class warfare based on economic welfare, which Max 

saw, following the confusion of Hegel’s method as a logical contradiction. The struggle between classes was 

associated with the rise of institution f private property, as for the state, it arose as an engine of compulsion to 

protect the class of property owners against the property less class. 

  

          Marx supposed that the defects and inequalities in human society were due to factors that lay in the 

production and economic conditions and outside the nature of Man. This assumes that Man is by nature equal 

and free, and that only in the communist society would he be able to realise his true self. 

 

Doctrines as to the Nature of law: 

1) Doctrine of the economic determination of law:  

 

         Ideas, according to Marx, are reflections of reality; and in this respect he differed, as pointed out, from Hegel, 

who maintained that reality was but a reflection of an idea .A false or distorted appreciation of reality was to Marx an 

ideology in a derogatory sense. Law is a superstructure on an economic system; economic facts are independent of 

and antecedent to law. The notion that law is reflex of an economic substrate is not an ideology, for it accords to 

reality. There may be other superstructures and other ideologies, e.g. Religion, but they all have their ultimate reality 

in the economic background. The laws of the past, Marx said, were an instrument of oppression and class rule, a 

system of sanctions designed to safeguard the fundamental principles of class rule and the particular interest of the 

ruling class. 

 

2) Doctrine of the class character of law :  
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              Law is an instrument used by the economic rulers to keep the masses in subjection. Even after 

the establishment of the proletarian dictatorship law will be continued to be used as the instrument by 

which the working class majority can crush and eliminate the capitalist minority. There will still be the 

need to force people to work, to punish wrongdoing and other subversive activities, and to maintain 

some inequality of distribution, which is still unavoidable. Law is thus an instrument of domination. 

 

 

 

 

3) Doctrine of identity of law and state: 

 

           Marx and Engels did not deny that there is identity between law and the state. The State they 

said arose because some classes felt the need to keep other classes under their own control. It arose 

from the conflict of these classes and is the tool wielded by the economically dominant class which, 

with the aid of the State, becomes also dominant politically and acquires, therefore, more means to 

suppress and exploit the oppressed classes. The state came into existence as soon as there was unequal 

distribution of commodities and class distinction developed. Law was one of the means whereby the 

capitalist minority sought to preserve and increase its power, while those who had property sought to 

protect it against those who had not. So the law and the state in capitalist societies together form an 

apparatus of compulsion wielded by the minority to oppress and exploit the working majority. The 

state therefore, reflects an essentially unequal condition of affairs. The depiction of it as a just and fair 

institution is against distorted ideology. It will be noticed that this doctrine of the identity of law and 

the state corresponds with that of Kelsen, but for different reasons. Law like all human relations is the 

subject of common human activity. It may be the expression of the will of man but this is conditioned 

by economic interest. 
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The two Aspects of Marxism: 

 

a. Much of the difficulty in assessing the contribution of Marxism and its role 

in contemporary ideology, is due to the fact that it contains two very 

difficult strands, though these are often closely interwoven. On the one hand 

Marxism involved and set the trend towards the close exploration of the 

actual condition, particularly economic, which exist in a given society and 

which control and influences their political, social and legal organisation of 

that society in a given period. This approach which was much influence by 

earlier socialist thinkers such as Saint- Simon has been one of formative 

factors in the development of social science. 

 

b.            On the second hand Marxism not merely scientific attitude, but also a     

political doctrine, which was closely related to Hegelianism in its philosophical 

aspect to which was added a revolutionary bent, envisaging the creation of a just 

society. For Marx, though the course of world history cannot be fundamentally 

changed by men’s actions, it can in some way be either delayed or speeded up and 
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further more the inherent contradictions and injustices prevailing in a given society 

can only be swiftly exercised by a social and economic revolution. Hence the 

fundamental difference between the political outlook of Hegel and Marx is for 

Hegel everything that occurred was part of the morally ordained world order and 

therefore whatever is, is right, whereas for Marx, it was the moral system of the 

future to which he looked forward with prophetic zeal. 

 

 

According to Marx and Engels law is an instrument of domination, to be done away with, not 

developed and elaborated. Although they have regarded law as reflecting economic conditions, it 

would not be fair to suggest that they thereby deprived it of all its creative force. 

 

 

 
There should be no division between public and private law, because 

a) Law being a reflection of an economic substrate, there will be no public and private spheres 

of interests in the economy 

b) Law being an instrument of domination, only the proletarian government will dominate and 

there is thus government law 

                

        The principle difficulty in the way of assessing the doctrines of Marx and Engels lies in shifting the parts 

that are valuable from irrelevancies. In social phenomena Marx and Engels sought to discover in the economic 

principle the counterpart of causation. The economic factor is undoubtedly important, but other factors have 

also to be reckoned with. It is a wishful pretence to say that impulses such as anger, lust, revenge and 

jealously, to mention but a few, are all rooted in economics. 
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 In the first place, causation is no longer the inexorable principle governing the material world. In the social 

phenomena Marx and Engels sought to discover in the economic principle the counterpart of causation. 

Toward the end of his life Engels admitted that both he and Marx had exaggerated the economic influence and 

that it was not the sole motivating factor in human society. The economic factor is undoubtedly important, but 

other factors also have to be reckoned with. 

 

Modern economics have long since abandoned Marx’s labour theory of value, which has become inapplicable 

to conditions of mass production and still more so to automation. 

 

 

 Both Marx and Engels purported to be scientific and to expel ideologies. They found the cause of 

existing ills in economic conditions and suggested that the cure lies in a rectification of the economic system. 

So far as the economic factor is not only one underlying law and society, the picture they drew of these in the 

light of the economic factor alone is incomplete, it is, in other words, a distortion of ideology in Marx’s own 

sense of that term. Marx seems to have been confused legal theory, which may be described as an ideology in 

his sense of the term in that it reflects reality, and actual laws, which are an integral part of the economic 

infrastructure of society, i.e. part of the reality itself. 

 

 

        Marx explained the evolution of society on the basis of the class struggle, the struggle between capitalists 

and workers. It is undeniable that there has been considerable friction between them, but generalisation should 

be made with the utmost circumstances. The class struggle, or any class struggle, should always be related to 

the place where it occurred, the period, the persons involved, and other circumstances. 
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According to Marx, the tension between workers and capitalists grows more acute with the development of 

capital. This will tend to become more and more international, and hence the famous call to the workers of the 

world to unite. This led to conclusion that the conflict will be precipitated in those countries where capitalism 

is most developed. Instead it occurred in Russia, which was at that date semi-feudal and had only the 

rudiments of capitalism. This was why some orthodox Marxists at the time wondered whether they would not 

be engaged in promoting a capitalist revolution instead. 

 

 

The characteristic feature of law in the Marxist picture of things is that it is an instrument of domination 

and exploitation wielded by capitalists against works. Whatever truth there might be in the statement that 

the law has been used as an instrument for the repression of one class by another, it does not follow that 

this is, or need necessarily be, its sole function. For 

a) Regulation, and even coercion, is unavoidable to enable the intricate concatenation of interests 

and activities that make up the society to function efficiently. 

b) Law is a mean of preserving security and moral standards. 

c) Law also serves to restrain oppression by classes or individual. 

d) Law gives practical expression to the balance that has to be stuck between competing interests. 

e) Law satisfies the ineradicable human craving for justice, i.e. like treatment in like cases, and 

certainty, both of which require rules and precedents. 

 

 

The state according to Marx is an engine of compulsion by which the economic rulers keep working 

in subjection. So the idea of ‘classless state’ which developed under Stalian after 1938 and has 

become prominent since, undermines the Marxist foundation of state in class conflict. 
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Finally, the maxim embodies the goal towards which all this endeavour is directed, namely, ‘from each 

according to his capacity, to each according to his needs,’ suffers from the weakness that it is difficult to see 

how needs are to be measured and what checks there will be on exorbitant demands. 

The theories of Marx and Engels have been dealt with at length because they have dominated subsequent 

theorising in Russia. 

 

 

 

 

2) The period from 1921-1937: 

  After the revolution in Russia, the proletarian dictatorship was established along Marxist lines between the 

years 918 and 1920. The period from 1921 to 1937, as already pointed out, can be divided into two parts. The 

first part which lasted till about 1929, may conveniently be described as the period of the New Economic 

Policy, the NEP, while the second from 1930 onwards, marks a departure from the NEP and the construction 

of socialism. 

 

 

 

     The wave of nationalism that followed in the wake of the initial revolutionary ardour proved to have been 

premature. The only way out to re-introduce private enterprise and capital to certain extends. A drastic 

revision of ideas was called for, and the New Economic Policy was decided on at the Tenth Communist party 

Congress in March 1921. 



15 
 

      The feature of the NEP as that it constituted a partial compromise between Marxist ideas and capitalist 

under the strict supervision of the state. The NEP has been happily described as ‘state – controlled private 

enterprise.’ It was necessary in the interest of the nation to give scope to private enterprise and at the same 

time to prevent an abuse of it. Private enterprise and private rights were subordinate to the national interest, 

and were deemed to be forbidden unless expressly permitted 

   Another characteristic of the period was the feeling of tension that pervaded the nation, which just emerged 

from the throes of an unprecedented upheaval, and faced with internal crises and surrounded by enemies. Law 

is the peaceful means of settling conflicting interests of persons, who are treated as being on equal footing 

however much they may be unequal in fact. Law, however, which presupposes conflict of individual interest, 

will come to an end. The implications of this are that law and state are distinct, which is a departure from 

Marx, and that law will wither away before the state. Marx himself had laid emphasis on production. There 

was, moreover, another deviation from Marx in that law was represented as regulating conflicting interests of 

equals and not as instrument of domination. Next, law on his doctrine was destined to wither away before the 

state. 

 

Chapter  3: Law of a New Type: 

Professor H. Berman, in eminent Russian scholar, has unequivocally stated that Soviet law cannot be fully 

explained either by the logic of Socialism or by the experience of Russian history or by both together. Many 

of its features are neither are uniquely Socialist nor Russian but are a product of a social philosophy which- 

though fully congenial to both Socialism and Russian heritage- is to be found in other non-socialist countries 

as well. The official law of the State, with its authoritative technical language and professional practitioner, 

cannot do violence to the unofficial law –consciousness of the people without causing serious tension in 

society. At the same time, official law is more than a reflection of popular law- consciousness; it also shapes it 

directly or indirectly. 

This distinction between official and unofficial is of relevance to the proper understanding of the peculiar 

blending of Marxist theory and Russian history into a new type of law. It was the prophecy of classical 
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Marxism that once class domination is removed, and once the economy is publicly integrated and rationalised, 

it will not be necessary to put conflicting claims by twisting legal reasoning, judicial conscience and 

precedents. Both Marx and Engels foresaw a class’s society in which disputes would be settled by the 

spontaneous, unofficial social pressure of the entire community by the group sense of right and wrong or at 

least of expediency. The concept of a society without law goes down hard in a culture, such as that of the 

West, where positive law inclines not to be treated as only one peculiar way of social control but rather to be 

identified with social control altogether, so that every social norm, or at least every norm tolerated by the 

State, is assimilated to positive law. There is no case which does not come under some rule. But in Soviet 

Russia, where both law- consciousness and positive law remained rudimentary through the centuries, where 

whole spheres of life were left outside the field of law, the Marxist vision found an echo in the hearts and 

minds of the men. The Russian revolutionaries were not basically interested in creating, ultimately, a new 

legal order, they were interested rather in creating ultimately, a new sense of justice between man and man. 

They seized on the Marxist promise that with the elimination of the bourgeoisie and abolition of all survivals 

of the capitalism, community would come to be regulated like a family, like a kinship society, by customary 

standard by unofficial law, rather than by positive law. Only now such a society was to emerge from the 

materialist conception of history, from class struggle and the end of class struggle rather than from Christian 

faith in the kingdom of God. 

 

Conclusion: 

When considering the nature of law from an economic point of view two questions have to be distinguished. 

One is the extent of the economic influence on the content of the law. In so far as it has been demonstrated 

that a great many rules have been shaped by economic factors, perhaps more than had been suspected, this can 

be accommodated within traditional concepts of law. The other question is what kind of a concept of law 

would be appropriate for Marxism as practised in contemporary Russia. This would have to be functional 

concept. As such, it would be an instrument of executive, rather than class, policy and would centre on the 

executive rather than on the courts. A concept focused on the latter will unfold a far from satisfactory picture 
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of law as it operates in Russia. However, at bottom the idea of law still remains very much the expression of 

an ‘ought’. 

Apart from this the contribution of the economic approach is varied. The significant point that has emerged is 

the indispensability of law. The Marxist approach was a thorough- going to do away with it, but the practical 

experience of Russia has only demonstrated its important. It may be that the final stage of development, 

according to Marxist predictions, has not been reached, but it is clear that even if it is reached the prescription 

of behaviour and a measure of coercion will continue to exist. There is no reason, apart from an emotional 

one, for refusing to call all this ‘law’. The difference from Western societies is that law will not serve as a 

watch- dog on the government, a rule by law rather than a rule of law. How far an effective safeguard aganist 

an abuse of governmental power will be evolved remains to be seen. 

Marx and Engels painted a confident picture of evolution, the class struggle reaching a point when conflict 

arises and results in the establishment of the proletarian dictatorship, which in turn develops into communism. 

Their followers, both in and out Soviet Union, have sometimes tried to force the pace of events. These tactics 

have been somewhat exaggerated by the opponents of Marxism, but they do, even in themselves, reflect 

unfavourably on the doctrines. 

The Marxist doctrines in their practical content come to this. For reasons good or bad, the existing structure in 

capitalist countries needs to be altered. In Russia it is a fact that the structure was changed and the Russians 

are still to improve upon it still further.  

The attack on religion and its ideals has only succeeded in substituting one kind of religion for another. It is 

doubtful if Marx or Engels foresaw, or would have welcomed, the worship they now receive. The officials 

attitude seems to be that the truth is in Marx if only the right interpretation can be found, but in the very nature 

of things, departure from his teaching have proved to be inevitable. Even from a Soviet point of view, why 

should it not be admitted that the teaching of Marx have obvious limitations and have also in some respects 

become out of date? In 1956 the ‘ personality cult’ was denounced with regard to Stalian. Whether its 

rejection will extend to Marx, Engels and Lenin and, if so, to what degree, remains to be seen. One 

explanation might be that, having erected the whole of their structure on Marx, the Russians are afraid to risk 
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the consequences of admitting the existence of flaws in the foundations. In the face of sturdy and militant 

enthusiasm it is not easy to sift what is solid and sound from the emotional admixture of eulogy and abuse. 

Indeed, in contemporary Marxism is to be seen the twentieth century version of the Cursades. 
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