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I. INTRODUCTION 

 
Statement 

A written document made and signed by a witness, telling police what they 

know about a crime.1 

The act or process of stating or presenting orally or on paper.2 

Examples: 

1. The police took the witness's statement. 

2. We have a signed statement from a witness. 

Evidentiary is something constituting evidence or having the quality of evidence 

and something that relates to the evidence in a particular case. 

Examples: 

1. A’s statement at the scene of a car wreck that one of the drivers was 

speeding has evidentiary value because it says something about how the 

accident happened. 

2. If a judge holds a hearing to decide whether or not a particular piece of 

evidence is admissible at trial, that hearing might be called an evidentiary 

hearing. 3 

                                                           
1 http://www.victimsofcrime.vic.gov.au/home/resources/words+and+meanings/ visited on 10-
11-2013 at 4:30 p.m 
2 http://www.merriam-webster.com/dictionary/statement?show=0&t=1384852597 visited on 
10-11-2013 at 4:50 p.m 
 

http://www.merriam-webster.com/dictionary/stating
http://www.victimsofcrime.vic.gov.au/home/resources/words+and+meanings/
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II. LEGAL REGIME 

According to Section 162(1) of the Code of Criminal Procedure, no statement 

made by any person to a police officer in the course of an investigation shall, if 

reduced to writing, be signed by the person making it, nor shall any such 

statement or any record thereof, whether in a police diary or otherwise, or any 

part of such statement or record, be used for any purpose, save as hereinafter 

provided, at any inquiry or trial in respect of any offence under investigation at 

the time when such statement was made. However, when any witness is called 

for the prosecution in such inquiry or trial whose statement has been reduced 

into writing as aforesaid, any part of his statement, if duly proved, may be used 

by the accused, and with the permission of the Court, by the prosecution, to 

contradict such witness in the manner provided by Section 145 of the Indian 

Evidence Act, 1872; and when any part of such statement is so used, any part 

thereof may also be used in the re-examination of such witness, but for the 

purpose only of explaining any matter referred to in his cross-examination.4 

As per sub-section (2) of Section 162 of the Code, nothing in Section 162 of the 

Code shall be deemed to apply to any statement falling within the provisions of 

                                                                                                                                                               
3 http://www.lawyersnjurists.com/articles-reports-journals/law-and-ethics/evidentiary      
statement-accused-explain-2/ visited on 10-11-2013 at 4:30 p.m 
4 by Apil Khanal ; Evidentiary value of statement recorded by the police in the course of 

investigation ; http://www.shareyouressays.com/119416/evidentiary-value-of-the-statement-
recorded-by-the-police-in-the-course-of-investigation-section-162-of-crpc 

http://www.shareyouressays.com/119416/evidentiary-value-of-the-statement-recorded-by-the-police-in-the-course-of-investigation-section-162-of-crpc
http://www.shareyouressays.com/119416/evidentiary-value-of-the-statement-recorded-by-the-police-in-the-course-of-investigation-section-162-of-crpc
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clause (1) of Section 32 of the Indian Evidence Act, 1872 or to affect the 

provisions of Section 27 of the Indian Evidence Act, 1872.5 

The explanation to Section 162 of the Code provides that an omission to state a 

fact or circumstance in the statement referred to in sub-section (1) may amount 

to contradiction if the same appears to be significant and otherwise relevant 

having regard to the context in which such omission occurs and whether any 

omission amounts to a contradiction in the particular context shall be a question 

of fact.6 

 

 

 

 

 

 

 

 

                                                           
5 ibid 
6 ibid 



5 
 

Legal provisions regarding evidentiary value of the statement recorded by the 

police in the course of investigation under section 162 of the Code of Criminal 

Procedure, 1973. 

It is only a statement made in the course of an investigation that is prohibited 

from being used as evidence. The word ‘statement’ means narration addressed 

to a public officer by some other person orally or in writing. It includes a 

confession made to a police officer in the course of an investigation and any 

other statement of the accused person. It does not include a statement made to 

a third person even in the presence of a police officer.7 

The words “in course of’ import that the statement must be made as a step in a 

pending investigation to be used in that investigation and do not refer to the 

period of time between beginning and end of investigation. The phrase ‘in the 

course of an investigation’ means that the statement has to be made not only 

after the investigation has started, but as a step in, or in the conscious 

prosecution of, the investigation itself.8 

List of stolen articles, search list, inquest report, map, identification of persons, 

identification of articles, identification of places, conduct, tape-recording are not 

                                                           
7 ibid 
8 ibid 
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considered as statements. Customs officer, Excise officer, Forest officer and 

officer of Railway Protection Force are not police officers.9 

Thus, the bar or prohibition against the use of a statement made before police 

officer extends to: 

(1) All statements— 

(a) Confessional or otherwise; 

(b) Whether reduced into writing or not. 

(2) By whomsoever made: 

(a) By any person whether accused or not; 

(b) The person making the statement; but— 

(i) The statement must be made to a police officer; 

(ii) Must be made in the course of an investigation under Chapter XII of the Code 

of Criminal Procedure.10 

A statement recorded by the police during the investigation is not at all 

admissible in evidence and the proper procedure is to confront the witness with 

contradictions when they are examined and then as the investigating officer 

                                                           
9 ibid 
10ibid 
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regarding those contradictions. Even a statement of a witness recorded by the 

investigators during the inquest under Section 174 of the Code of Criminal 

Procedure would be within the inhibition of Section 162.11 

A statement recorded by the police in the course of investigation can be used in 

a trial if the person making the statement is examined as a prosecution witness 

and it cannot be used for any purpose whatsoever if the person making the same 

is examined as a defence witness. The statement can be used for the purpose of 

contradicting such (prosecution) witness in the manner provided by Section 145 

of the Evidence Act. The prosecution also can now, with the permission of the 

Court, use such statements to contradict witnesses or to confront hostile 

witnesses. Such statements can, however, in no case be used for the purpose of 

corroboration or as substantive evidence.12 

A statement made before a police officer during the course of investigation 

cannot be used for any purpose whatsoever, except when it attracts the 

provisions of Section 27 or Section 32(1) of the Evidence Act. If, however, such a 

statement is made by a witness examined by the prosecution, it may be used by 

the accused to contradict such a witness and with the permission of the Court, 

by the prosecution in accordance with Section 145 of the Evidence Act. If any 

part of the previous statement is used for contradiction, any part of the 

statement can be used in the re-examination of the witness for the only purpose 

                                                           
11 ibid 
12 ibid 
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of explaining any matter referred to in his cross-examination. The expression 

‘previous statement’ constitutes the entirety of the facts stated by a witness 

when he was examined on different dates by the same investigating officer or 

different investigating officers during the course of investigation.13 

‘Any part of such statement’ which has been reduced to writing may in certain 

limited circumstances be used to contradict the witness who made it. The 

limitations are: 

(i) Only the statement of a prosecution witness can be used; 

(ii) Only if it has been reduced to writing; 

(iii) Any part of the statement recorded can be used; such part must be duly 

proved; 

(iv) It must be a contradiction of the evidence of the witness in Courts; 

(v) It can be used only after the attention of the witness has been drawn to it or 

to those parts of it which it is intended to use for the purpose of contradiction.14 

The restrictions on the use of previous statements of witnesses imposed by 

Section 162 of the Code are confined in their scope to the use by the parties to 

the proceedings of such statement. Therefore, the Court while examining a 

                                                           
13 ibid 
14 ibid 
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person as a Court witness under Section 311 of the Code or asking any question 

of any witness under Section 165 of the Evidence Act, may make use of the 

previous statement of such a witness and the restrictions put by Section 162 of 

the Code on the use of previous statements are not applicable in such a case. 

The bar created by Section 162 has no application in a proceeding under Article 

32 or 226 of the Constitution or in a civil proceeding and a statement made 

before a police officer in the course of investigation can be used as evidence in 

such a proceeding provided it is otherwise relevant under the Evidence Act.15 

A statement made before police officer in course of investigation cannot be used 

for contradicting a defence witness or a court witness or for corroborating the 

statement, made by a prosecution witness in the Court. Section 162 forbids the 

use of police statements of prosecution witnesses for comparing them with one 

another. No inference can be drawn against the veracity of the witnesses 

because of similarity of language in statements relating to the same incident. A 

material contradiction between Court version of a witness and his previous 

statement made to the police, merits careful consideration in determining 

whether the witness is truthful and reliance could be placed on his evidence. The 

reason for the prohibition of the use of the statements made to the police during 

the course of the investigation for the purpose of corroboration is that the police 

                                                           
15 ibid 
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cannot be trusted for recording the statements correctly and as they are often 

taken down in a haphazard manner in the midst of a crowd and confusion.16 

If a person whose statement is recorded by the police in the course of the 

investigation is called as a defence witness, his previous statement before the 

police cannot be used for contradicting him because it would be improper to 

allow a witness to be contradicted by a record prepared by the opposite party. 

The contents of panchanamas would not come within the ban under Section 162 

of the Code and such previous statements could be legitimately used for 

corroboration under Section 157 of the Evidence Act. Omissions are bound to be 

there but only those omissions in the police statement of a prosecution witness 

can be used for the purpose of contradiction as can be deemed by necessary 

implication to be included in the express recorded statement, No other omission 

can be permitted to be used as a contradiction, however important it might be.17 

Section 162(2) of the Code of Criminal Procedure provides that the restrictions 

imposed on the use of the statements recorded by the police in course of the 

investigation shall not apply in respect of the statements falling under Section 

32(1) of the Evidence Act, i.e., dying declarations and in respect of statements 

falling under Section 27 of the Evidence Act. The provisions of Section 162(2) of 

                                                           
16 ibid 
17 ibid 
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the Code of Criminal Procedure in so far as they are related to Section 27 of the 

Evidence Act, do not offend against Article 14 of the Constitution of India.18 

The distinction between persons in custody and persons not in custody in the 

context of admissibility of statements made by them concerning the offence 

charged is a real distinction between the two classes and the distinct rules about 

admissibility of statements made by them are not hit by Article 14 of the 

Constitution.19 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
18 ibid 
19 ibid 
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Evidentiary value of statements made during the period of investigation but 

not during the course of investigation:          The restrictions imposed on the use 

of statements before police officer applicable only to such statements as are 

made to the police officer during the course of investigation. The words ‘in the 

course of’ imply that the statement must be made as a step in a pending 

investigation. Any other statement, though made during the time investigations 

were going on, is not hit by the prohibitory rule of Section 162 of the Code of 

Criminal Procedure. Therefore, such a statement can be used for corroborating 

or contradicting purposes according to the normal rules of evidence contained in 

Sections 157 and 145 of the Evidence Act.20 Where a person who was assaulted 

sent a telegram to the police, and the police inspector went to the place and 

recorded a statement from the complainant and this statement is not considered 

as a statement to the police officer in the course of an investigation as the 

investigating officer obtained the statement of a person but not the investigating 

officer recorded the statement.21 In Baleshwar Rai v. State of Bihar, it has been 

held that it was admissible as an admission as to the motive of the accused 

under Section 21 of the Evidence Act, when an anonymous letter was written by 

the accused to the police officer complaining about the act of a Chowkidar, who 

was ultimately murdered by the accused.22 

 

                                                           
20 ibid 
21 ibid 
22 Ibid. 
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Evidentiary value of Confessions 

CONFESSION 

Definition: - The term “confession” is nowhere defined. But Stephen’s definition 

of “confession” which included admission “suggesting the inference that he 

committed the crime” and when was acted upon by most Courts for a very long 

time was modified by the Privy Council holding that only a direct 

acknowledgment of guilt should be regarded as confession.23 

 In, PAKALA NARAYAN SWAMI v. EMPEROR 24 

In this case, LORD ATKIN observed that: 

“A confession must either admit in terms the offence, or at any rate substantially 

all the facts which constitute the offence. An admission of a gravely incriminating 

fact, even a conclusively incriminating fact, is not in itself a confession, for 

example, an admission that the accused is the owner of and was in recent 

possession of the knife or revolver which caused death with no explanation of 

any other man’s possession.” 

Inculpatory and Exculpatory confession:- The confession to something wrong or 

which involves the accused of any guilt is inculpatory confession. And, the 

confession which absolves the accused of any guilt is exculpatory confession.25 

                                                           
23 http://lawlex.org/lex-bulletin/evidentiary-value-of-confession/3545 visited on 10-11-2013 at 
5:23 p.m. 
24 AIR 1939 P.C. 47 

http://lawlex.org/lex-bulletin/evidentiary-value-of-confession/3545%20visited%20on%2010-11-2013
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Form of Confession:- A confession may occur in any form. It may be made to the 

court itself, when it will be known as judicial confession or to anybody outside 

the court, in which case it is called an extra-judicial confession. It may even 

consist of conservation to oneself, which may be produced in evidence if 

overheard by another. 26 

For example, in Sahoo v. State of U.P.27  

                 The accused who was charged with the murder of his daughter-in-law 

with whom he was always quarrelling was seen on the day of the murder going 

out of the home, saying words to the effect: “I have finished her and with her the 

daily quarrels.” 

The statement was held to be a confession relevant in evidence, for it is not 

necessary for the relevancy of a confession that it should be communicated to 

some other person. 

Recording of Confessions and Statements 

Section 164 of Cr.PC- Recording of confessions and statements- (1) Any 

Metropolitan Magistrate or Judicial Magistrate may, whether or not he has 

jurisdiction in the case, record any confession or statement made to him in the 

course of an investigation under this Chapter or under any other law for the time 

                                                                                                                                                               
25 http://lawlex.org/lex-bulletin/evidentiary-value-of-confession/3545, visited on 11-11-2013 at 
7:45 p.m. 
26 ibid 
27 AIR 1966 S.C. 40 
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in force, or at any time afterwards before the commencement of the inquiry or 

trial : 

                Provided that any confession or statement made under this subsection 

may be also recorded audio-video electronic means in the presence of the 

advocate of the person accused of an offence: 

                Provided further that no confession shall be recorded by the police 

officer on whom any power of a Magistrate has been conferred under any law 

for the time being in force.] 

(2) The Magistrate shall, before recording any such confession, explain to the 

person making it that he is not bound to make a confession and that, if he does 

so, it may be used as evidence against him; and the Magistrate shall not record 

any such confession unless, upon questioning the person making it, he has 

reason to believe that it is being made voluntarily. 

(3) If at any time before the confession is recorded, the person appearing before 

the Magistrate states that he is not willing to make the confession, the 

Magistrate shall not authorize the detention of such person in police custody. 

(4) Any such confession shall be recorded in the manner provided in Section 281 

for recording the examination of an accused person and shall be signed by the 

person making the confession; and the Magistrate shall make a memorandum at 

the foot of such record to the following effect:- 
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“I have explained to (name) that he is not bound to make a confession and that, 

if he does so, any confession he may make be used as evidence against him and I 

believe that this confession was voluntarily made. It was taken in my presence 

and hearing, and was read over to the person making it and admitted by him to 

be correct, and it contains a full and true account of the statement made by him. 

(5) Any statement (other than a confession) made under sub-section (1) shall be 

recorded in such manner hereinafter provided for the recording of evidence as 

is, in the opinion of the Magistrate, best fitted to the circumstances of the case; 

and the Magistrate shall have power to administer oath to the person whose 

statement is so recorded. 

(6) The Magistrate recording a confession or statement under this section shall 

forward it to the magistrate by whom the case is to be inquired into or tried.28 

Scope and application – This section empowers any Metropolitan or Judicial 

Magistrate whether or not he has jurisdiction in the case to record any 

confession or statement of a person made in the course of investigation by the 

police, or (when the investigation has been concluded) at any time afterwards 

but before the commencement of the inquiry or trial. It applies only to the 

statements recorded in the investigation under Ch. 12 [Shafi Ahmed29] and is 

                                                           
28 http://lawlex.org/lex-bulletin/evidentiary-value-of-confession/3545 visited on 11-11-2013 at 
8:00 p.m. 
29 49 B 632, 652 
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limited to the period before the inquiry or trial [Ramsaran,30; Rishi v. State of 

Bihar31] 

Supreme Court on section 164 of Cr.P.C. - Supreme Court enunciated the 

following principles with regard to section 164Cr.P.C: 

1. The provisions of Section 164 Cr.P.C. must be complied with not only in 

form, but in essence. 

2. Before proceeding to record the confessional statement, a searching 

enquiry must be made from the accused as to the custody from which he was 

produced and the treatment he had been receiving in such custody in order to 

ensure that there is no scope for doubt of any sort of extraneous influence 

proceeding from a source interested in the prosecution. 

3. A Magistrate should ask the accused as to why he wants to make a 

statement which surely shall go against his interest in the trial. 

4. The maker should be granted sufficient time for reflection. 

5. He should be assured of protection from any sort of apprehended torture 

or pressure from the police in case he declines to make a confessional 

statement. 

                                                           
30 AIR 1945 N 72 
31 AIR 1955 Pat 425 : 1955 CrLJ 1377 
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6. A judicial confession not given voluntarily is unreliable, more so, when 

such a confession is retracted, the conviction cannot be based on such retracted 

judicial confession. 

7. Non-compliance of Section 164 Cr.P.C. goes to the root of the 

Magistrate’s jurisdiction to record the confession and renders the confession 

unworthy of credence. 

8. During the time of reflection, the accused should be completely out of 

police influence. The judicial officer, who is entrusted with the duty of recording 

confession, must apply his judicial mind to ascertain and satisfy his conscience 

that the statement of the accused is not on account of any extraneous influence 

on him. 

9. At the time of recording the statement of the accused, no police or police 

official shall be present in the open court. 

10. Confession of a co-accused is a weak type of evidence. 

11. Usually the Court requires some corroboration from the confessional 

statement before convicting the accused person on such a statement. 32 

Evidentiary Value of Confession 

                                                           
32 http://lawlex.org/lex-bulletin/evidentiary-value-of-confession/3545 visited on 11-11-2013 at 
8:15 p.m 
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i. A confession is substantive evidence against its maker, so that it has been duly 

recorded and suffers from no legal infirmity, it would suffice to convict the 

accused who made the confession, though as a matter of prudence, the Court 

expects some corroboration before acting upon it. Even then slight 

corroboration would suffice. 

ii.  But before acting upon a confession, the Court must be satisfied that it is 

voluntary and true.33 

1. Voluntaries depend upon whether there was any threat, inducement or 

promise. 

2. Its truth is to be judged in the context of the entire prosecution case,- 

whether it fits into the proved facts and does not run counter to them.34 

If these two conditions are satisfied, it becomes the most portent piece of 

evidence against the maker. 

1. The confession would not ordinarily be considered the basic for 

conviction. However, it is admissible and conviction may also be based 

upon it if it is found truthful and voluntary and in a given case some 

corroboration is necessary. Confession which is not retracted even at the 

stage of trial and even accepted by the accused in the statement under 

                                                           
33 ibid 
34 ibid 



20 
 

section 313 Cr.P.C. can be fully relied upon. So, the conviction based 

thereon together with other circumstantial evidence is sustainable. 

2. The accused in his statement under section 313 Cr.P.C. or during cross-

examination never suggested that his statement under section 164 

Cr.P.C. is false. Allegation of presence of police officers at the time of 

recording the confession was without any material. Requirement of 

section 164(2) Cr.P.C. have been complied with. Such a confession 

statement was fit to be accepted.35 

First Information Report and Its Evidentiary Value 

First Information Report Commonly known as F.I.R is first and foremost 

important step to set the criminal law in motion. Though the term F.I.R is 

nowhere mentioned in the code of criminal procedure but information given 

under Section 154 of Cr.pc is popularly known as F.I.R.36 

                          Provision of section 154 makes possible that any person aware of 

the commission of any cognizable offence may give information to the police and 

may, thereby set the criminal law in motion. Such information is to be given to 

the officer –in –charge of the police station having jurisdiction to investigate the 

offence. The information so received shall be recorded in such form and manner 

                                                           
35 Ibid. 
36 http://lawthing.blogspot.in/2013/04/first-information-report-and-its.html visited on 13-11-

2013 at 7:00 p.m 
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as under provided in Section 154.This section is intended to ensure the making 

of an accurate record of the information given to the police.37 

An analysis of S.154 brings out the following points: 

(1)The information is to be given to an officer in charge of a police station having 

jurisdiction for investigating the case [S.154 (1)]. 

(2)If the information is given orally to such officer, it shall be reduced to writing 

by the officer himself or under his direction [s.154 (1)]. 

(3)The information .if given in writing, or if reduced to writing as aforesaid, shall 

be signed by the Informant [S.154 (1)]. 

(4)The information as taken down in writing shall be read over to the Informant 

[S.154 (1)]]. 

(5)The substance of the information is then to be entered by the Police officer in 

a book kept by him in the prescribed form [S.154 (1)]. This book is called Station 

Diary or General Diary (S.44 of the Police Act.1861). 

(6)The informant then shall forthwith be given a copy of the information as 

recorded in the aforesaid manner [S.154 (2)].38 

Evidentiary Value 

                                                           
37 Ibid. 
38 ibid 
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The evidentiary value of FIR is far greater than that of any other statement 

recorded by the police during the course of investigation. It is settled principle of 

law that a FIR is not a substantive piece of evidence, that is to say, it is not 

evidence of the facts which it mentions. However, its importance as conveying 

the earliest information regarding the occurrence cannot be doubted.39 

 

Though the FIR is not substantive evidence, it can be used to corroborate the 

informant under S.157 of the Indian Evidence Act, 1872, or to contradict him 

under S.145 of the said Act, if the Informant is called as a witness at the time of 

trial as held in case of Hasib v/s State of Bihar.40 

Dying Declaration and its evidentiary value. 

The Supreme Court in Surinder Kumar Vs. State of Haryana has discussed the 

law relating to the evidentiary value of a dying declaration and whether such a 

piece of evidence can be the sole factor for convicting an accused. The Court has 

referred and relied on a number of judicial precedents and summed up the legal 

position as under;. Before considering the acceptability of dying declaration, it 

would be useful to refer the legal position.41 

                                                           
39 Ibid. 
40 [(1972)4SCC 773] 
41 http://www.academia.edu/1034961/Dying_Declaration_-_Evidentiary_Value_The_Law visited 
on 14-11-2013 at 8:30 p.m 

http://stpl-india.in/SCJFiles/2011_STPL(Web)_926_SC.pdf
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In Sham Shankar Kankaria vs. State of Maharashtra42, the Supreme Court held as 

under:     This is a case where the basis of conviction of the accused is the dying 

declaration. The situation in which a person is on deathbed is so solemn and 

serene when he is dying that the grave position in which he is placed, is the 

reason in law to accept veracity of his statement. It is for this reason the 

requirements of oath and cross-examination are dispensed with. Besides, should 

the dying declaration be excluded it 

will result in miscarriage of justice because the victim being generally the only 

eyewitness in a serious crime, the exclusion of the statement would leave the 

court without a scrap of evidence. Though a dying declaration is entitled to great 

weight, it is worthwhile to note that he accused has no power of cross-

examination. Such a power is essential for eliciting the truth as an obligation of 

oath could be. This is the reason the court also insists that the dying declaration 

should be of such a nature as to inspire full confidence of the court in its 

correctness. The court has to be on guard that the statement of deceased was 

not as a result of either tutoring or prompting or a product of imagination. The 

court must be further satisfied that the deceased was in a fit state of mind after 

a clear opportunity to observe and identify the assailant. Once the court is 

satisfied that the declaration 

wastrue and voluntary, undoubtedly, it can base its conviction without any furth

er corroboration. It cannot be laid down as an absolute rule of law that the dying

                                                           
42 (2006) 13 SCC 165 



24 
 

declaration cannot form the sole basis of conviction unless it is corroborated. 

The rule requiring corroboration is merely a rule of prudence.43 

 

 

Evidentiary value of Article seized. 

The police also conduct search and seizures. The search and seizures should not 

be unreasonable. They may be conducted by police with or without a warrant. In 

case a search is conducted on a warrant issued by a Magistrate it must 

invariably, contain the following details: 

(i) The information as to the statement of facts showing probable cause 

that a crime has been committed. 

(ii) A specification of a place or places to be searched. 

(iii) A reasonable time limit within which it may be conducted.44 

The police can also conduct a search without warrant when it is incidental to be 

a lawful arrest or where the object of search is a mobile vehicle which can 

quickly be removed out of police jurisdiction or when the accused has consented 

to it. The burden of proving the consent , however lies upon the prosecution. 

Absence of coercion or duress is sufficient to establish that the suspect freely 

consented to the search.45  

                                                           
43 http://www.academia.edu/1034961/Dying_Declaration_-_Evidentiary_Value_The_Law visited 
on 15-11-2013 at 7:30 p.m 
44 Prof. Paranjape. N. V., Criminology and Penology, Deluxe Edition 2008, Central Law Publication. 
45 Ibid. 
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In case the search involves interference with the privacy of person concerned, 

the police must obtain a search warrant from a competent court.  Ordinarily, 

search must be made in day time in presence of two independent witnesses of 

the locality who are not connected with the police. An illegal search may lead to 

two serious consequences, namely, it may either lead to a civil or criminal action 

against the police or it may result into acquittal of the accused.46  

The legal provisions relating to search and seizures are so framed so as to 

maintain a balance between the security of persons on the one hand and the 

protection to police in discharging its duty properly on the other. 

Thus during the course of investigation the police is empowered to make search, 

order production of documents, seize any suspicious property, call witnesses, 

require them to attend court and arrest persons suspected or having committed 

crime, without warrant. After the investigation a police report is prepared upon 

which proceedings are instituted before a Magistrate. The law requires that 

every investigation should be completed without undue delay. Nevertheless, 

delays do occur in the process of investigation for one reason or the other.47 

 

In all cases, where any records or articles are taken into possession during the 

course of investigation without formal search, a proper recovery memo in 

prescribed form attested by two respectable witnesses and the person from 

whom the records or articles are taken possession of should invariably be 
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prepared on the spot and each of the documents or articles should be got 

initialed and numbered by the persons producing it and the witnesses to 

preclude any changes or substitution.48 

Records of Seized Property Deposited in Malkhana 

 

As soon as any property is seized, the Investigating Officer should hand over the 

property along with a copy of the seizure memo to the Officer-in-charge of the 

Malkhana who will make an entry in the Malkhana Sub-Module or Seized 

Property Register. Entries in the Malkhana Sub-Module or Seized Property 

Register should be made chronologically and blank spaces should not be left for 

entering subsequent seizures in the case. Seizure of cash (including trap money), 

jewellery and other valuables will also be entered in this register. In case, entries 

are made in the register, the same pertaining to the cash should be made in red 

ink. All such money and valuables will be deposited with the Malkhana by the 

Investigating Officer in the first instance in sealed covers and will be entered in 

the Malkhana Register by the Officer-in-charge of the Malkhana.49 

After that, the sealed cover will be re-sealed in bigger covers or in small box in 

the presence of Sr.PP or any other Law Officer for safe custody in a safe/locker. A 

record of sealing of the covers or the boxes, as the case may be and their 

contents will be made in the Malkhana Register and will be signed by the Officer 

in charge of the Malkhana and the Sr.PP or any other Law Officer. Valuable 
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jewellery and cash whose identity is required to be established in the Court, 

must be kept in the locker of a Nationalized Bank, which should be hired by the 

Branch for Joint operation by the Branch SP and the Malkhana Incharge of the 

Branch. The cash whose identity is not required to be established, should be 

deposited in the Nationalized Bank in a Current Account operable jointly by the 

SP of the Branch and the Malkhana Incharge and a remark to the said effect 

must be made against the relevant entries in the Malkhana Register/Sub-Module 

of CRIMES for ready reference and further necessary action for disposal of the 

properties so seized by CBI.50 

Record of seized property shall be maintained in the Malkhana Sub-Module of 

CRIMES or in the prescribed form in all the CBI Branches. Data entry in Malkhana 

Sub-Module in the Crimes Module shall be made by the Malkhana incharge on 

real-time basis. This Module must be actively utilized by the Branch for day-to-

day handling of documents/material objects kept in the Malkhana. This record 

will be maintained year wise. It will show the items carried over from the 

previous year in the Malkhana.51 

The Officer-in-charge of the Malkhana shall place the Seized Property Register 

before the Superintendent of Police of the Branch once in two months for his 

check and inspection. The Superintendent of Police should check the sealed 

covers or boxes containing seized money or valuables once in a month at least. 

The Officer-in-charge of the Malkhana shall prepare a monthly statement of 
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seized property pending in the Malkhana at the end of the month through 

Malkhana Sub-Module of CRIMES.52 

 

The Law Officer looking after the Malkhana should scrutinize it and issue 

necessary directions. He shall countersign the statement after satisfying himself 

that all the properties entered in the record are available and no un-recorded 

property has been kept in the Malkhana. He will take rectification steps in case 

any discrepancy is noticed. He is also required to carry out a detailed inspection 

every three months. He may also carry out additional surprise inspections. In 

addition, the SP of the Branch should physically check the Malkhana in January 

and July each year to ensure that the properties in the Malkhana are available as 

per the Malkhana Module or Register.53 

 

Items or documents kept in the Malkhana may be required during the course of 

investigation or trial and hence these may be issued to the Law Officer and 

Investigating Officer handling the trial case. A provision has been made for such 

issue and receipt in Malkhana Sub- Module. Any item, so required, may be 

temporarily issued only after making the necessary data entries in the said 

Module. Similar entries would be made once these are received back. Whenever 

the Malkhana Sub-Module is not working, a Temporary Issue Register in the 

following form will be maintained for keeping a record of items issued to the Law 
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Officer and investigating Officer handling the case. The status of temporarily 

issued items will be reviewed every month by the Law Officer-in-charge of the 

Malakhana. In case, it is felt that a document/item has been pending with an 

Officer for a long time, he may be asked to return the same. The Branch SP may 

also exercise necessary supervision in this regard by reviewing such temporarily 

issued items at least once a month and take steps to get these documents/ items 

back if these are no longer required by the concerned Officer(s).54 

 

In case the property is produced in the Court or before an Enquiry Officer 

conducting Departmental enquiry as an exhibit, the Law Officer/Presenting 

Officer concerned should send a report to the Malkhana Incharge. Similarly, in 

cases where property has been given to the IOs for being returned to the parties 

concerned, the IOs should submit the acknowledgment of the party concerned 

before the Malkhana Incharge at the earliest. If for some reasons, the property 

could not be returned to the party, it should be promptly returned to the 

Malkhana Incharge. The return of property to the concerned parties will be 

monitored by the Law Officer- in-charge of the Malkhana on every fortnight. The 

records of properties taken out of Malkhana would be maintained through a 

prescribed invoice generated through Malkhana Sub-Module or in a printed pro-
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forma to be maintained in triplicate. The Law Officer-in-charge of Malkhana and 

SsP should ensure that these invoices are used for transmitting property.55 

 

 

Inspection of Documents 

 

Whenever inspection of documents kept in the Malkhana is permitted by a 

Court, the Law Officer-in-charge of Malkhana or the SP of the Branch should 

make an Officer responsible for supervising such inspection. Such designated 

Officer shall be responsible for ensuring safety of all the documents. In 

important cases, even two or more Officers could be nominated for being 

present at the time of inspection. Persons conducting inspection should be 

searched and not allowed to carry anything by which he could damage or 

destroy the documents. Under no circumstances he should be permitted to carry 

any match sticks, cigarette lighters, ink or ball point pens etc. He may be 

permitted only to carry white papers and pencils for making notes if they so 

desire. The Officer-in-charge of Malkhana supervising the inspection should 

maintain a register in which details of the orders for inspection of document, and 

description of documents whose inspection has been permitted should be 
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entered. This register will be seen and signed by the Law Officer-in-charge of the 

Malkhana or the SP of the Branch.56 

 

 The Officer-in-charge of the Malkhana in each Branch will be responsible for the 

security of the articles kept therein. He may be provided with the assistance of 

an Armed Guard, wherever feasible and necessary. The Superintendent of Police 

should pay frequent visits to the Malkhana to ensure that necessary precautions 

against fire, water seepage or any other damage to articles are taken.57 

 

 Whenever a new Officer takes charge of the Malkhana or is made temporary 

incharge in case of Malkhana Incharge going on leave or duty, he should check 

each item and submit a certificate to that effect, to the Incharge Law Officer 

after due checking and verification. In case, any discrepancy or shortage is noted, 

the same should be brought to the notice of Law Officer-In charge of Malkhana 

and the SP of the Branch.58 

 

Orders of Courts to be obtained regarding seized Property 

 

 All properties seized during investigation under the provisions of the Cr.P.C. 

should invariably be forwarded to the Court in order to obtain orders under 
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Section 457 Cr.P.C. for their custody during the pendency of the case. No case 

property relevant to the trial should be retained by CBI after the trial of the case 

has commenced unless it has been so ordered by the Court of competent 

jurisdiction.59 

 

 

 

File of Seizure Memos 

A complete file of photocopies of seizure memos should be maintained for the 

purpose of checking the Seized Property Register. The number and date of 

seizure in connection with a case should be entered in the Crime Register in red 

ink. These memos and the Seized Property Register should be examined by the 

Senior Public Prosecutor of the Branch during his bi-monthly inspection of the 

Malkhana.60 

 

Disposal of Properties 

The return of property to parties concerned should be done through proper 

invoices with supporting entries in the Malkhana Register of the Invoice No. & 

G.D. particulars. Properties relating to cases recommended for suitable action 

may be disposed of after giving information to the Department concerned as 

mentioned in the chapter pertaining to the Preliminary Enquiry. As regards 

property relating to disciplinary cases in which the punishment imposed is 
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regarded as adequate, action may be taken to dispose of the property after 

ascertaining from the Department that no appeal has been filed by the 

Delinquent Officer against the punishment awarded. In case an appeal is filed 

the property will be disposed of after the appeal is decided.61 

Delay in the disposal of properties in cases which have been closed should be 

avoided and the Superintendent of Police should ensure that such properties are 

disposed of within 15 days after the final orders are passed by the Court on the 

Closure Report.62 

  
The Senior PP or PP must invariably inspect the Malkhana every three months 

and record an inspection note which should be seen by the Superintendent of 

Police who may give suitable directions to them and/or to the Malkhana 

Incharge on the lines mentioned above.63 
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Conclusion 

 

The procedure as laid down in the Criminal Procedure Code that makes the 

statements made by a person to a police officer in the course of investigation 

inadmissible in the Court of Law is a commandable and applaudable 

step/procedural safeguard. If this safeguard was not installed in the Criminal 

Procedure Code than the Police in their overzealous nature would have 

tormented the accused inmates to extract confessions and admissions which 

they would without the coercion never admit to. So also the value given to other 

statements like confessions, dying declarations,  F.I.R is a appreciable step. 

 

The legal provisions relating to search and seizures are so framed so as to 

maintain a balance between the security of persons on the one hand and the 

protection to police in discharging its duty properly on the other. The powers 

given to the police to conduct searches and to seize articles which they feel are 

needed to prove the fault of the accused is an important power in the arsenal of 

the police. This power if rightly used can help the police to expose various crimes 

which sometime occur beyond the safety of houses.  
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