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CONVENTION ON BIOLOGICAL DIVERSITY 

 

I. History of the Convention 

Introduction 

The Earth's biological resources are vital to humanity's economic and social development. 

As a result, there is a growing recognition that biological diversity is a global asset of 

tremendous value to present and future generations. At the same time, the threat to species 

and ecosystems has never been so great as it is today. Species extinction caused by human 

activities continues at an alarming rate.1 

 
 

In response, the United Nations Environment Programme (UNEP) convened the Ad Hoc 

Working Group of Experts on Biological Diversity in November 1988 to explore the need 

for an international convention on biological diversity. Soon after, in May 1989, it 

established the Ad Hoc Working Group of Technical and Legal Experts to prepare an 

international legal instrument for the conservation and sustainable use of biological 

diversity. The experts were to take into account ‘the need to share costs and benefits 

between developed and developing countries’ as well as ‘ways and means to support 

innovation by local people’.2 

 

 
By February 1991, the Ad Hoc Working Group had become known as the 

Intergovernmental Negotiating Committee. Its work culminated on 22nd May 1992 with 

the Nairobi Conference for the Adoption of the Agreed Text of the Convention on 

Biological Diversity.3 

 

                                                           
1 http://www.cbd.int/history/default.shtml (page visited on 11-11-2013) 
2 Ibid. 
3 Ibid. 
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The Convention was opened for signature on 5th June 1992 at the United Nations 

Conference on Environment and Development (the Rio "Earth Summit"). It remained 

open for signature until 4th June 1993, by which time it had received 168 signatures. The 

Convention entered into force on 29th December 1993, which was 90 days after the 30th 

ratification. The first session of the Conference of the Parties was scheduled from               

28th November  to 9th December 1994 in the Bahamas.4 

 
 

The Convention on Biological Diversity was inspired by the world community's growing 

commitment to sustainable development. It represents a dramatic step forward in the 

conservation of biological diversity, the sustainable use of its components, and the fair and 

equitable sharing of benefits arising from the use of genetic resources.5 

 

Meaning of  ‘Biological diversity’- 

The term ‘Biological diversity’ or biodiversity  is commonly used to describe the number 

and variety of living organisms on the planet.6 It means the variability among living 

organisms from all sources including, terrestrial, marine and other aquatic ecosystems and 

the ecological complexes of which they are part; this includes diversity within species, 

between species and of ecosystems (Article 2 of the Convention on Biological Diversity 

1992.)7     

 

The biodiversity we see today is the fruit of billions of years of evolution, shaped by 

natural processes and, increasingly, by the influence of humans. It forms the web of life of 

which we are an integral part and upon which we so fully depend. This diversity is often 

understood in terms of the wide variety of plants, animals and micro-organisms. So far, 

about 1.75 million species have been identified, mostly small creatures such as insects. 

                                                           
4 http://www.cbd.int/history/default.shtml (page visited on 11-11-2013) 
5 Ibid. 
6 Law of Intellectual Property-Dr. S.R Myneni 
7 http://www.cbd.int/convention/guide/default.shtml (visited on 11-11-2013) 
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Scientists reckon that there are actually about 13 million species, though estimates range 

from three to 100 million.8 

 
 

Biodiversity also includes genetic differences within each species, for example, between 

varieties of crops and breeds of livestock, chromosomes, genes, and DNA-the building 

blocks of life determine the uniqueness of each individual and each species. Yet another 

aspect of biodiversity is the variety of ecosystems such as those that occur in deserts, 

forests, wetlands, mountains, lakes, rivers, and agricultural landscapes. In each ecosystem, 

living creatures, including humans, form a community, interacting with one another and 

with the air, water, and soil around them.9 

 

 
It is the combination of life forms and their interactions with each other and with the rest 

of the environment that has made Earth a uniquely habitable place for humans. 

Biodiversity provides a large number of goods and services that sustain our lives.10 

 

The Earth’s biological resources are vital to humanity’s economic and social 

development. As a result, there is a growing recognition that biological diversity is a 

global asset of tremendous value to the present and future generations. At the same time, 

the threat to species and ecosystems has never been so great as it is today. Species 

extinction caused by human activities continues at an alarming rate.11 

 

 

At the 1992 Earth Summit in Rio de Janeiro, world leaders agreed on a comprehensive 

strategy for sustainable development meeting our needs while ensuring that we leave a 

healthy and viable world for future generations. One of the key agreements adopted at Rio 

was the Convention on Biological Diversity. This pact among the vast majority of the 

world's governments sets out commitments for maintaining the world's ecological 
                                                           
8 http://www.cbd.int/convention/guide/default.shtml (visited on 11-11-2013) 
9 Ibid. 
10 Ibid. 
11 Ibid 



5 
 

underpinnings as we go about the business of economic development. The Convention 

establishes three main goals: the conservation of biological diversity, the sustainable use 

of its components, and the fair and equitable sharing of the benefits from the use of 

genetic resources.12 

 

II. Legal Regime in India - 

The Biological Diversity Act, 2002 

India is party to the Convention on Biological Diversity(CBD) 1992 which recognizes the 

sovereign rights of states to use their own Biological Resources. In order to help in 

realizing the objectives of CBD, India has enacted an umbrella legislation called the 

biological Diversity Act 2002 (No.18 of 2003) aimed at conservation of biological 

resources and associated knowledge as well as facilitating access to them in a sustainable 

manner and through a just process.13 

 In exercise of the powers conferred by Sub-Section (1) (4) of Section 8 of the Biological 

Diversity Act, 2002 , the Central Government has established a body called the National 

Biodiversity Authority, The main functions of the Authority are :  

a) To lay down procedures and guidelines to govern the activities provided 

under Section 3, 4, and 6. (Permission to foreigners/NRIs/foreign companies) 

      

       b) To advice the Government of India. Specific areas mentioned as per the Act are the 

following: 

 i) Notifications of threatened species;  

ii) Designate institutions as repositories for different categories of biological resources; 

iii) Exempt certain biological resources, normally traded as commodities; 

     

                                                           
12 http://www.cbd.int/convention/guide/default.shtml (visited on 11-11-2013) 
13 http://www.moef.nic.in/divisions/csurv/nba_act.htm (visited on 12-11-2013) 



6 
 

     c) To encourage setting up State Biodiversity Boards. 

 

     d)  To build up database and documentation system. 

 

     e)   To create awareness through mass media.14 

 

 

III. The Convention On Biological Diversity- 

 

E. Introduction:-  
The Convention has three main goals: 1. The conservation of biodiversity, 2. Sustainable 

use of the components of biodiversity, and 3. Sharing the benefits arising from the 

commercial and other utilization of genetic resources in a fair and equitable way.15 

 
 

The Convention is comprehensive in its goals, and deals with an issue so vital to 

humanity's future, that it stands as a landmark in international law. It recognizes for the 

first time that the conservation of biological diversity is a common concern of humankind 

and is an integral part of the development process. The agreement covers all ecosystems, 

species, and genetic resources. It links traditional conservation efforts to the economic 

goal of using biological resources sustainably. It sets principles for the fair and equitable 

sharing of the benefits arising from the use of genetic resources, notably those destined for 

commercial use. It also covers the rapidly expanding field of biotechnology, addressing 

technology development and transfer, benefit-sharing and bio-safety. Importantly, the 

Convention is legally binding; countries that join it are obliged to implement its 

provisions.16 

 
                                                           
14 http://www.moef.nic.in/divisions/csurv/nba_act.htm (visited on 12-11-2013) 
15 http://www.cbd.int/convention/guide/default.shtml?id=action (visited on 12-11-2013) 
16Ibid. 
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The Convention reminds decision-makers that natural resources are not infinite and sets 

out a new philosophy for the 21st century, that of sustainable use. While past conservation 

efforts were aimed at protecting particular species and habitats, the Convention recognizes 

that ecosystems, species and genes must be used for the benefit of humans. However, this 

should be done in a way and at a rate that does not lead to the long-term decline of 

biological diversity.17 

 

 
The Convention also offers decision-makers guidance based on the precautionary 

principle that where there is a threat of significant reduction or loss of biological diversity, 

lack of full scientific certainty should not be used as a reason for postponing measures to 

avoid or minimize such a threat. The Convention acknowledges that substantial 

investments are required to conserve biological diversity. It argues, however, that 

conservation will bring us significant environmental, economic and social benefits in 

return.18 

 

 
Some of the many issues dealt with under the Convention include: 

a. Measures and incentives for the conservation and sustainable use of biological 

diversity. 

b. Regulated access to genetic resources. 

c. Access to and transfer of technology, including biotechnology. 

d. Technical and scientific cooperation. 

e. Impact assessment. 

f. Education and public awareness. 

g. Provision of financial resources. 

h. National reporting on efforts to implement treaty commitments.19 

 

 

                                                           
17 http://www.cbd.int/convention/guide/default.shtml?id=action (visited on 12-11-2013) 
18 Ibid.  
19 Ibid. 
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F. How the Convention on Biological Diversity promotes nature and 
human well-being 

 

1) National Action- 

The Convention on Biological Diversity, as an international treaty, identifies a common 

problem, sets overall goals and policies and general obligations, and organizes technical 

and financial cooperation. However, the responsibility for achieving its goals rests largely 

with the countries themselves.20 

 
 
Private companies, landowners, fishermen, and farmers take most of the actions that affect 

biodiversity. Governments need to provide the critical role of leadership, particularly by 

setting rules that guide the use of natural resources, and by protecting biodiversity where 

they have direct control over the land and water. Under the Convention, governments 

undertake to conserve and sustainably use biodiversity. They are required to develop 

national biodiversity strategies and action plans, and to integrate these into broader 

national plans for environment and development. This is particularly important for such 

sectors as forestry, agriculture, fisheries, energy, transportation and urban planning. Other 

treaty commitments include: 

a. Identifying and monitoring the important components of biological diversity that need to 

be conserved and used sustainably; 

b. Establishing protected areas to conserve biological diversity while promoting 

environmentally sound development around these areas; 

c. Rehabilitating and restoring degraded ecosystems and promoting the recovery of 

threatened species in collaboration with local residents; 

d. Respecting, preserving and maintaining traditional knowledge of the sustainable use of 

biological diversity with the involvement of indigenous peoples and local communities; 

e. Preventing the introduction of, controlling, and eradicating alien species that could 

threaten ecosystems, habitats or species; 

f. Controlling the risks posed by organisms modified by biotechnology; 
                                                           
20 http://www.cbd.int/convention/guide/default.shtml?id=nataction (visited on 12-11-2013) 
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g. Promoting public participation, particularly when it comes to assessing the 

environmental impacts of development projects that threaten biological diversity; 

h. Educating people and raising awareness about the importance of biological diversity and 

the need to conserve it; 

i. Reporting on how each country is meeting its biodiversity goals.21 

 

Surveys:- 

One of the first steps towards a successful national biodiversity strategy is to conduct 

surveys to find out what biodiversity exists, its value and importance, and what is 

endangered. On the basis of these survey results, governments can set measurable targets 

for conservation and sustainable use. National strategies and programmes need to be 

developed or adapted to meet these targets.22 

 

 
 

Conservation and sustainable use:- 

The conservation of each country's biological diversity can be achieved in various ways. 

‘In-situ’ conservation is the primary means of conservation. It focuses on conserving 

genes, species, and ecosystems in their natural surroundings, for example by establishing 

protected areas, rehabilitating degraded ecosystems, and adopting legislation to protect 

threatened species. ‘Ex-situ’ conservation uses zoos, botanical gardens and gene banks to 

conserve species.23 

 

 
Promoting the sustainable use of biodiversity will be of growing importance for 

maintaining biodiversity in the years and decades to come. Under the Convention, the 

‘ecosystem approach to the conservation and sustainable use of biodiversity’ is being used 

as a framework for action, in which all the goods and services provided by the 

                                                           
21 http://www.cbd.int/convention/guide/default.shtml?id=nataction (visited on 12-11-2013) 
22 Ibid 
23 Ibid. 
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biodiversity in ecosystems are considered. The Convention is promoting activities to 

ensure that everyone benefits from such goods and services in an equitable way. 

There are many examples of initiatives to integrate the objectives of conservation and 

sustainable use: 

a. In 1994, Uganda adopted a programme under which protected wildlife areas shared 

part of their tourism revenues with local people. This approach is now being used in 

several African countries. 

b. In recognition of the environmental services that forests provide to the nation, Costa 

Rica's 1996 Forestry Law includes provisions to compensate private landowners and 

forest managers who maintain or increase the area of forest within their properties. 

c. In different parts of the world, farmers are raising crops within mixed ecosystems. In 

Mexico, they are growing "shade coffee," putting coffee trees in a mixed tropical 

forest rather than in monoculture plantations that reduce biodiversity. These farmers 

then rely entirely on natural predator’s common to an intact ecosystem rather than 

on chemical pesticides. 

d. Tourists, attracted in large numbers by the spectacular beauty of marine and coastal 

diversity of the Soufriere area of St. Lucia, had a negative impact on the age-old and 

thriving fishing industry. In 1992, several institutions joined with fisher folk and 

other groups with an interest in conservation and sustainable management of the 

resources and, together, established the Soufrière Marine Management Area. Within 

this framework, problems are dealt with on a participatory basis with the 

involvement of all stakeholders. 

e. Through weekly ‘farmer field schools’, rice farmers in several Asian countries have 

developed their understanding of the functioning of the tropical rice ecosystem - 

including the interactions between insect pests of rice, their natural enemies, fish 

farmed in the rice paddies, and the crop itself  to improve their crop management 

practices. This way they have increased their crop yields, while at the same time 

almost eliminating insecticide use with positive benefits in terms of environmental 

and human health. About 2 million farmers have benefited from this approach. 

f. In Tanzania, problems surrounding the sustainable use of Lake Manyara, a large 

freshwater lake, arose following increased usage in recent decades. The formation of 
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the Lake Manyara Biosphere Reserve to combine both conservation of the Lake and 

surrounding high value forests with sustainable use of the wetlands area and simple 

agriculture has brought together key users to set management goals. The Biosphere 

Reserve has fostered studies for the sustainable management of the wetlands, 

including monitoring the ground water and the chemistry of the escarpment water 

source.24 

 

Reporting:- 

Each government that joins the Convention is to report on what it has done to implement 

the accord, and how effective this is in meeting the objectives of the Convention. These 

reports are submitted to the Conference of the Parties (COP) which is the governing body 

that brings together all countries that have ratified the Convention. The reports can be 

viewed by the citizens of all nations. The Convention secretariat works with national 

governments to help strengthen reporting and to make the reports of various countries 

more consistent and comparable, so that the world community can get a clearer picture of 

the big trends. Part of that work involves developing indicators for measuring trends in 

biodiversity, particularly the effects of human actions and decisions on the conservation 

and sustainable use of biodiversity. The national reports, particularly when seen together, 

are one of the key tools for tracking progress in meeting the Convention's objectives.25 

 

 

2) International Action- 

The Convention's success depends on the combined efforts of the world's nations. The 

responsibility to implement the Convention lies with the individual countries and, to a 

large extent, compliance will depend on informed self-interest and peer pressure from 

other countries and from public opinion. The Convention has created a global forum-

actually a series of meetings-where governments, non-governmental organizations, 

                                                           
24 http://www.cbd.int/convention/guide/default.shtml?id=nataction (visited on 12-11-2013) 
25 Ibid. 
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academics, the private sector and other interested groups or individuals share ideas and 

compare strategies.26 

 

 
The Convention's ultimate authority is the Conference of the Parties (COP), consisting of 

all governments (and regional economic integration organizations) that have ratified the 

treaty. This governing body reviews progress under the Convention, identifies new 

priorities, and sets work plans for members. The COP can also make amendments to the 

Convention, create expert advisory bodies, review progress reports by member nations, 

and collaborate with other international organizations and agreements.27 

 

 
The Conference of the Parties can rely on expertise and support from several other bodies 

that are established by the Convention: 

a. The Subsidiary Body on Scientific, Technical and Technological Advice 

(SBSTTA). The SBSTTA is a committee composed of experts from member 

governments competent in relevant fields. It plays a key role in making 

recommendations to the COP on scientific and technical issues. 

b. The Clearing House Mechanism. This Internet-based network promotes technical 

and scientific cooperation and the exchange of information. 

c. The Secretariat. Based in Montreal, it is linked to United Nations Environment 

Programme. Its main functions are to organize meetings, draft documents, assist 

member governments in the implementation of the programme of work, coordinate 

with other international organizations, and collect and disseminate information. In 

addition, the COP establishes ad hoc committees or mechanisms as it sees fit. For 

example, it created a Working Group on Biosafety that met from 1996 to 1999 and 

a Working Group on the knowledge of indigenous and local communities.28 

 

 

                                                           
26 http://www.cbd.int/convention/guide/default.shtml?id=intaction (visited on 12-11-2013) 
27 Ibid. 
28 Ibid. 
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Thematic programmes and cross-cutting issues:- 

The Convention's members regularly share ideas on best practices and policies for the 

conservation and sustainable use of biodiversity with an ecosystem approach. They look at 

how to deal with biodiversity concerns during development planning, how to promote 

trans-boundary cooperation, and how to involve indigenous peoples and local 

communities in ecosystem management. The Conference of the Parties has launched a 

number of thematic programmes covering the biodiversity of inland waters, forests, 

marine and coastal areas, dry lands, and agricultural lands. Cross-cutting issues are also 

addressed on matters such as the control of alien invasive species, strengthening the 

capacity of member countries in taxonomy, and the development of indicators of 

biodiversity loss.29 

 
 

Financial and technical support 

When the Convention was adopted, developing countries emphasized that their ability to 

take national actions to achieve global biodiversity benefits would depend on financial 

and technical assistance. Thus, bilateral and multilateral support for capacity building and 

for investing in projects and programmes is essential for enabling developing countries to 

meet the Convention's objectives.30 

 

Convention-related activities by developing countries are eligible for support from the 

financial mechanism of the Convention: the Global Environment Facility (GEF). GEF 

projects, supported by the United Nations Environment Programme (UNEP), the United 

Nations Development Programme (UNDP) and the World Bank, help forge international 

cooperation and finance actions to address four critical threats to the global environment: 

biodiversity loss, climate change, depletion of the ozone layer and degradation of 

international waters. By the end of 1999, the GEF had contributed nearly $ 1 billion for 

biodiversity projects in more than 120 countries.31 

 

                                                           
29 http://www.cbd.int/convention/guide/default.shtml?id=intaction (visited on 12-11-2013) 
30 Ibid. 
31 Ibid. 
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Traditional knowledge:- 

The Convention also recognizes the close and traditional dependence of indigenous and 

local communities on biological resources and the need to ensure that these communities 

share in the benefits arising from the use of their traditional knowledge and practices 

relating to the conservation and sustainable use of biodiversity. Member governments 

have undertaken to respect, preserve and maintain such knowledge and practices, to 

promote their wider application with the approval and involvement of the communities 

concerned, and to encourage the equitable sharing of the benefits derived from their 

utilization.32 

 

G. Convention bodies 

Introduction 

The Convention on Biological Diversity provides a global legal framework for action on 

biodiversity. It brings together the Parties in the Conference of the Parties (COP) which is 

the Convention’s governing body that meets every two years, or as needed, to review 

progress in the implementation of the Convention, to adopt programmes of work, to 

achieve its objectives, and provide policy guidance.33 

 
 
The COP is assisted by the Subsidiary Body on Scientific, Technical, and Technological 

Advice (SBSTTA), which is made up of government representatives with expertise in 

relevant fields, as well as observers from non-Party governments, the scientific 

community, and other relevant organizations. SBSTTA is responsible for providing 

recommendations to the COP on the technical aspects of the implementation of the 

Convention.34 

 

Other subsidiary bodies have been established by the COP to deal with specific issues as 

they arise. These are called ‘ad hoc open-ended Working Groups’ because they are 
                                                           
32 http://www.cbd.int/convention/guide/default.shtml?id=intaction (visited on 12-11-2013) 
33 http://www.cbd.int/convention/bodies/intro.shtml (visited on 13-11-2013) 
34 Ibid. 

http://www.cbd.int/convention/cops.shtml
http://www.cbd.int/convention/sbstta.shtml
http://www.cbd.int/convention/sbstta.shtml
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established for a limited mandate and period of time and because they are open to all 

Parties as well as the participation of observers. Current Working Groups are:  

 

a. The Working Group on Access and Benefit-Sharing (ABS) is currently the forum for 

negotiating an international regime on access and benefit sharing; 

b. The Working Group on Article 8(j) addresses issues related to protection of 

traditional knowledge; 

c. The Working Group on Protected Areas is guiding and monitoring implementation 

of the programme of work on protected areas; 

d. The Working Group on the Review of Implementation of the Convention 

(WGRI) examines the implementation of the Convention, including national 

biodiversity strategies and action plans. 

e. Open-ended Ad Hoc Intergovernmental Committee (ICNP) for the Nagoya Protocol 

on ABS was established as an interim governing body for the Nagoya Protocol until 

the first meeting of the Parties to the Protocol at which time it will cease to exist.35 

 

Working Groups make recommendations to the COP, and, as is the case for the Working 

Group on Access and Benefit-Sharing, may also provide a forum for negotiations of a 

particular instrument under the Convention.36 

 

 
The COP and SBSTTA may also establish expert groups or call for the organization by 

the Secretariat of liaison groups, workshops, and other meetings. Participants in these 

meetings are usually experts nominated by governments, as well as representatives of 

international organizations, local and indigenous communities and other bodies. Unlike 

SBSTTA and the open-ended Working Groups these are usually not considered as 

intergovernmental meetings. The purpose of these meetings vary: Expert groups may 

provide scientific assessments, for example, while workshops may be used for training or 

                                                           
35 http://www.cbd.int/convention/bodies/intro.shtml (visited on 13-11-2013) 
36 Ibid. 

http://www.cbd.int/convention/wgabs.shtml
http://www.cbd.int/convention/wg8j.shtml
http://www.cbd.int/convention/wgpa.shtml
http://www.cbd.int/wgri/default.shtml
http://www.cbd.int/wgri/default.shtml
http://www.cbd.int/abs/icnp/
http://www.cbd.int/abs/icnp/
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capacity building. Liaison groups advise the secretariat or act as for cooperation with 

other conventions and organizations.37 

 

H. Convention Protocols 
 

a. The Cartagena Protocol- 

Adopted in 2000 by the United Nations Convention on Biological Diversity (CBD), the 

Cartagena  Protocol on Biodiversity is one of the most significant international treaties in 

recent years. In accordance with the CBD, the Cartagena Protocol’s objective is to ensure 

an adequate level of protection from the potential risks posed by living modified 

organisms (LMOs), which is a term used for organisms that have been genetically 

modified through modern biotechnology. 38 

  

Parties to the CBD recognized that modern biotechnology has the potential for significant 

improvements in human well-being, but agreed that it must be developed and used safely. 

Modern biotechnology, better known as genetic engineering, differs significantly from 

traditional animal and plant breeding techniques. In modern biotechnology, researchers 

can now take a single gene from a plant or animal and insert it into another plant or animal 

to give it a desired characteristic. Genetically engineered products promise advances such 

as higher crop yields, increased nutritional content of food, new medical treatments and 

vaccines, decreased pressure on land use, and improved fibres and fuels. However, the 

extent to which LMOs pose significant risks on the environment or human health remains 

contentious and uncertain. For example, genetically modified corn pollen has been shown 

to be harmful to monarch butterflies and other beneficial insects. Many scientists believe 

that more efficient, genetically engineered crops may out-compete native crops, posing a 

major threat to endemic and endangered species. Bioengineering may also allow plants to 

grow in otherwise unsuitable areas such as arid land, further pressuring habitat loss and 

disrupting soil systems. The Cartagena Protocol establishes efforts to reduce and 
                                                           
37 http://www.cbd.int/convention/bodies/intro.shtml (visited on 13-11-2013) 
38 http://mpaenvironment.ei.columbia.edu/news/projects/f2004/Cartagena_Final_Report_12[1].9.04.pdf 
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ultimately eliminate the potential risks posed by modern biotechnology and its resulting 

LMOs, by addressing the safe transit, handling, and use of LMOs across nations.39 

 

The Protocol’s founding parties grouped themselves around their support of the inclusion 

or exclusion of the ‘precautionary approach’ as a guiding principle for regulating LMOs. 

This approach, first contained in Principle 15 of the Rio Declaration on Environment and 

Development, states that ‘where there are threats of serious or irreversible damage, lack of 

full scientific certainty shall not be used as a reason for postponing cost-effective 

measures to prevent environmental degradation. Agricultural commodity exporting 

countries, such as the United States and Argentina, formed the Miami Group with the 

common interest of excluding the precautionary approach arguing that the potential 

benefits of LMOs outweighed any potential risks. On the opposite end of the political 

spectrum sat the Like-Minded Group consisting of mainly developing countries, which 

argued for the inclusion of the precautionary approach, the right to refuse imports and 

collectively believed the risks posed by LMOs outweighed the potential benefits. The 

resulting Protocol is a highly negotiated policy instrument, reflecting a balance between 

these competing interests. 40 

  

The Cartagena Protocol on Biosafety was finally agreed upon in January 2000, with no 

clear winner or loser. The Miami Group won the full exclusion of products derived from 

LMOs, such as cereals and pharmaceuticals. The developing countries retained the right to 

refuse LMO imports, with elements of the precautionary approach reflected in the final 

Protocol provisions. Parties to the Protocol must ensure that LMOs are produced, 

packaged, and transported under safe conditions and must be accompanied by appropriate 

documentation classifying the identity and destination of the LMOs contained within each 

package. In addition, non-parties such as the United States must adhere to Protocol 

requirements when exporting to countries that are signatories. 41 

                                                           
39 http://mpaenvironment.ei.columbia.edu/news/projects/f2004/Cartagena_Final_Report_12[1].9.04.html 
(visited on 13-11-2013) 
40Ibid. 
41 Ibid. 
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 Under the Cartagena Protocol, a country of export must complete a comprehensive risk 

assessment prior to transport. Risk assessments are scientific evaluations of a product, 

based on laboratory and field testing, which guarantees that it does not pose any harm to 

biological diversity. Reports documenting the procedures and results of each risk 

assessment are submitted to the Biosafety Clearing House (BCH), an international 

database. Importing countries can then view these risk assessment studies and determine 

whether the product can be deemed ‘safe’ for import. Under the Advanced Informed 

Agreement (AIA), exporting parties must provide notification of the intentional 

introduction of an LMO prior to export. The importing country then acknowledges receipt 

of the notification, assesses the risks associated with the LMO, and agrees or refuses to 

import. The Protocol encourages developed countries to assist with capacity-building in 

developing countries through financial assistance, technology transfer, and international 

training.42 

  

The Environmental Protection Agency (EPA) possesses the technical expertise and 

enforcement capability to ensure a high level of compliance with the Protocol’s provisions 

in the public sector, and is the focus of this report. The EPA will be responsible for setting 

risk assessment guidelines, certifying private laboratories, auditing private-sector risk 

assessments, submitting data to the BCH, and evaluating the risk of LMO imports. Actual 

inspections of import/exports will continue to be carried out by the United States 

Department of Agriculture (USDA) with capacity-building efforts including public 

education and outreach coordinated through existing U.S. Agency for International 

Development (USAID) programs. 43 

  

 

 

 

 
                                                           
42 http://mpaenvironment.ei.columbia.edu/news/projects/f2004/Cartagena_Final_Report_12[1].9.04.html 
(visited on 13-11-2013) 
43 Ibid. 
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b. The Nagoya Protocol- 

The Convention on Biological Diversity (CBD) has as one of its objectives the fair and 

equitable sharing of the benefits derived from the utilization of genetic resources, 

including by appropriate access to genetic resources and by appropriate transfer of 

relevant technologies, taking into account all rights over those resources and to 

technologies, and by appropriate funding.44 

 

 To further implement this objective, the Nagoya Protocol on Access to Genetic Resources 

and the Fair and Equitable Sharing of Benefits Arising from their Utilization to the 

Convention on Biological Diversity (Nagoya Protocol) was adopted at the tenth meeting 

of the Conference of the Parties to the CBD (COP 10) held in Nagoya, Japan from 18-29 

October 2010. 45 

  

Since 1993, many countries and several regions have established provisions on access and 

benefit-sharing (ABS) for biological and genetic resources through laws or administrative 

measures. A wide range of mechanisms have been chosen to regulate access to biological 

and genetic resources and benefit sharing at the national level. These systems are 

important to analyze because they take the broad terms of the CBD and put them into 

practice. Drawing experience from the implementation of laws and policies on ABS is 

crucial in identifying different options and approaches to its different aspects. The Parties 

recognized the significance of experience with ABS systems in the terms of reference they 

set for the negotiation of the Nagoya Protocol, which drew on an analysis of existing legal 

and other instruments at national, regional and international levels relating to ABS, 

including access contracts, experiences with their implementation, and compliance and 

enforcement mechanisms.46 

  
The CBD has as its main objectives the conservation of biodiversity, the sustainable use of 
                                                           
44 http://cisdl.org/biodiversity-biosafety/public/CISDL_Overview_of_ABS_Measures_2nd_Ed.html (visited 
on 14-11-2013) 
45 Ibid. 
46 Ibid. 
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its components and the fair and equitable sharing of the benefits derived from the 

utilization of genetic resources. The Convention establishes as one of its objectives the 

fair and equitable sharing of benefits derived from the access to and use of biodiversity, 

thus regulating the access to these resources (and associated knowledge) and subjecting it 

to the laws of the country, and to a fair and equitable sharing of the benefits with the 

country providing the genetic resources.47 

  

Since the Convention’s entry into effect on December the 29th of 1993, one of the most 

controversial regulatory and public policy issues both in the international and national 

context, has been that of access to genetic resources and the equitable sharing of the 

benefits (ABS) arising there from. Several countries and regions around the world have 

established provisions on ABS for biological and genetic resources in their laws or 

administrative structures. Nonetheless, the fact remains that the few countries that have 

national ABS frameworks in place have chosen a wide range of mechanisms to regulate 

access to biological and genetic resources and benefit sharing at the national level. Some 

countries have developed new stand-alone laws on ABS and others have amended, revised 

or updated existing general biodiversity related laws to introduce and give effect to ABS 

components. Yet others have promulgated administrative guidelines as they are still in the 

process of considering legislative options.48 

 

One general observation is that, even after 18 years since the entry into force of the CBD, 

a large number of Parties to the Convention continue to face challenges in the adoption 

and implementation of functional national ABS laws and measures. According to the CBD 

Secretariat, to date, only 60 countries have some type of laws, measures or instruments to 

regulate access to their genetic resources and the fair and equitable sharing of benefits 

arising from their utilization. 49 

 

                                                           
47 http://cisdl.org/biodiversity-biosafety/public/CISDL_Overview_of_ABS_Measures_2nd_Ed.html (visited 
on 14-11-2013 
48 Ibid. 
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The Nagoya Protocol will create greater legal certainty and transparency for both 

providers and users of genetic resources by: (i) establishing more predictable conditions 

for access to genetic resources and  (ii) helping to ensure benefit-sharing when genetic 

resources leave the contracting party providing the genetic resources.50 

 

By helping to ensure benefit-sharing, the Nagoya Protocol creates incentives to conserve 

and sustainably use genetic resources, and therefore enhances the contribution of 

biodiversity to development and human well-being. 51 

 

The Nagoya Protocol applies to genetic resources that are covered by the CBD, and to the 

benefits arising from their utilization. The Nagoya Protocol also covers traditional 

knowledge (TK) associated with genetic resources that are covered by the CBD and the 

benefits arising from its utilization.52 

 

 
The Nagoya Protocol addresses traditional knowledge associated with genetic resources 

with provisions on access, benefit-sharing and compliance. It also addresses genetic 

resources where indigenous and local communities have the established right to grant 

access to them. Contracting Parties are to take measures to ensure these communities’ 

prior informed consent, and fair and equitable benefit-sharing, keeping in mind 

community laws and procedures as well as customary use and exchange.53  

 

 

I. Mechanisms for Implementation of the Convention 
 

The Secretariat provides the global hub of the Clearing-House Mechanism (CHM), an 

internet-based network that promotes technical and scientific cooperation and the 

                                                           
50 http://www.cbd.int/abs/about/default.shtml (visited on 14-11-2013) 
51 Ibid. 
52 Ibid. 
53 Ibid. 
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exchange of information. It relies on CHM Focal Points, which are national and 

international centres and institutions with relevant expertise, to gather and organize 

information to be shared. The Secretariat analyses national reports of parties.54 

 

 
The Convention’s Financial Resources and Mechanism provides financial resources to 

developing countries for the implementation of the CBD. It is supported primarily by 

funding from member governments and operated by the Global Environment Facility 

(GEF) under the guidance of COP. UNDP, UNEP, and the World Bank, as Implementing 

Agencies of the GEF, including the preparation and cost-effectiveness of GEF projects.55 

 

 
To facilitate its work, the Secretariat has developed Cooperation and Partnerships with a 

wide variety of UN agencies, environmental conventions and non-governmental 

organizations to provide technical input and assistance.56 

 

 

National Biodiversity Strategies and Action Plans (NBSAPs) are the principal instruments 

for implementing the Convention at the national level (Article 6). The Convention 

requires countries to prepare a national biodiversity strategy (or equivalent instrument) 

and to ensure that this strategy is mainstreamed into the planning and activities of all those 

sectors whose activities can have an impact (positive and negative) on biodiversity.57 

 

Article 26 of the Convention states that the objective of national reporting is to provide 

information on measures taken for the implementation of the Convention and the 

effectiveness of these measures. In accordance with Article 6, measures to be addressed, 

                                                           
54 http://www.cbd.int/convention/mechanisms/intro.shtml (visited on 15-11-2013) 
55 Ibid. 
56 Ibid. 
57 http://www.cbd.int/nbsap/ (visited on 15-11-2013) 

http://www.cbd.int/financial/default.shtml
http://www.cbd.int/cooperation/default.shtml
http://www.cbd.int/nbsap/introduction.shtml
http://www.cbd.int/convention/articles.shtml?a=cbd-26
http://www.cbd.int/convention/articles.shtml?a=cbd-06
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in light of specific national circumstances, are reflected in the national biodiversity 

strategy and action plan.58 

 

Among the many barriers to achieving the objectives of the Convention on Biological 

Diversity, and of the other biodiversity-related conventions, the lack of public awareness 

on the importance of biodiversity ranks as one of the most serious. Without an awareness 

of the importance of biodiversity to human well-being, citizens and stakeholders are not 

likely to take the steps needed to mainstream biodiversity considerations into their daily 

lives and practices. The lack of public awareness also contributes to the relatively low 

political priority given to biodiversity issues.59 

 

 
The Convention’s Communication, Education and Public Awareness (CEPA) programme 

is an important instrument for this target. The establishment of the United Nations Decade 

on Biodiversity by the United Nations General Assembly represents an opportunity, 

throughout the implementation period of the Strategic Plan, to link national awareness 

raising activities with a broader international process as a means of developing greater 

visibility and traction for such actions. Likewise the International Day for Biodiversity, on 

22nd  May, provides a similar opportunity.60 

 

The tourism industry represents one of the main sectors in the global economy, often 

referred to as the world’s largest single industry. Harnessing the opportunities and dealing 

with the challenges of the largest ongoing migration of people in history is of utmost 

importance, and is particularly significant for developing countries.61 

 

                                                           
58 http://www.cbd.int/reports/ (visited on 15-11-2013) 
59 https://www.cbd.int/cepa/default.shtml (visited on 15-11-2013) 
60 Ibid. 
61 https://www.cbd.int/tourism/default.shtml (visited on 15-11-2013) 
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The Secretariat’s tourism activities provide bridges and links between various thematic 

programmes to ultimately facilitate the implementation of the Convention. These 

programmes, such as island biodiversity, marine and coastal biodiversity, forests, and 

invasive species, are crucial to a complementary approach to tourism issues.62 

 

Impact assessment is another mechanism for protecting the biodiversity. Impact 

assessment is the process of identifying the future consequences of a current or proposed 

action. It is used to ensure that projects, programmes and policies are economically viable, 

socially equitable and environmentally sustainable. Work under the Convention seeks to 

support efforts to adequately reflect biodiversity considerations in impact assessments. 

Guidance developed under the Convention helps to decide which aspects of biodiversity 

may need to be monitored and how to carry this out in a cost-effective way.63 

 

J. The Relation between Intellectual Property Rights and the relevant 

provisions of TRIPS and the Convention of Biological Diversity 

The Convention on Biological diversity contained provisions related to the Intellectual 

Property rights at three places- 

(i) Article 8(J) of the Convention of Biological Diversity provides that ‘Each 

contracting party shall, as far as possible and as appropriate, subject to national 

legislation, respect, preserve and maintain knowledge, innovations and 

practices of indigenous and local communities embodying traditional lifestyles 

relevant for the conservation and sustainable use of biological diversity and 

promote their wider application with the approval and involvement of the 

holders of such knowledge, innovations and practices and encourage the 

equitable sharing of the benefits arising from the utilization of such knowledge 

                                                           
62 https://www.cbd.int/tourism/default.shtml (visited on 15-11-2013) 
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innovations and practices. Intellectual Property rights are, and will be, an 

important mechanism for implementing these provisions. 64 

 

(ii) Article 15(7) of the Convention of Biological Diversity provides that: 

Each Contracting Party shall take legislative, administrative or policy 

measures, as appropriate, and in accordance with Articles 16 and 19 and, 

where necessary, through the financial mechanism established by Articles 20 

and 21 with the aim of sharing in a fair and equitable way the results of 

research and development and the benefits arising from the commercial and 

other utilization of genetic resources with the Contracting Party providing such 

resources. Such sharing shall be upon mutually agreed terms.65 

 

The importance of the intellectual property rights in implementing access and benefit-

sharing arrangements envisaged by the convention is recognized in article 15(7) which 

calls upon each Contracting Party to take legislative, administrative or policy measures 

aiming to ensure benefits arising from the results of research and development and the 

commercial and other use of genetic resources are shared in a fair and equitable way with 

the Contracting Party providing the genetic resources.66 

(iii) Article 16(5) of the Convention on Biological Diversity provides that: 

 Contracting Parties, recognizing that patents and other intellectual property 

rights may have an influence on the implementation of this Convention, shall 

cooperate in this regard subject to national legislation and international law in 

order to ensure that such rights are supportive of and do not run counter to its 

objectives.67 
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The Article 16(5) contains only direct reference to intellectual property rights in the text 

of the Convention on Biological Diversity, 1992.68 

 

TRIPS AGREEMENT AND THE CONVENTION ON BIOLOGICAL DIVERSITY 

The TRIPS Agreement does contain a number of exceptions that allow some flexibility in 

the nature and scope of intellectual property rights regime required by the Agreement. For 

example, Article 1 of TRIPS allows countries to determine the appropriate method of 

implementing its provisions.  As far as Article 15 of the Convention of Biological 

Diversity is concerned, the most important exceptions are outlined in Article 27 of TRIPS 

Agreements. Article 27(2) of TRIPS Agreement allows members to exclude from 

patentability inventions, ‘the prevention within national territory of the commercial 

exploitation of which is necessary to serious prejudice to the environment.’ Under Article 

27(3), members may also exclude from protection ‘Plants and animals other than micro-

organisms, and essentially biological processes for the production of plants or animals 

other than non-biological and mirco-biological processes.’ These exceptions allow 

members to exclude from patents and other conventional type intellectual property rights a 

range of products. 69 

 

IV. CONCLUSION- 

As development takes place around the world at a very rapid and unchecked pace, various 

harmful gases such as water vapour, carbon dioxide, ozone, and methane are emitted as a 

result of various activities such as industry, farming activities, household activities etc. 

These greenhouse gases trap the heat and warm the planet. So, more emissions result in a 

worsening green house effect. The depletion of the Ozone layer is adding to this problem. 

The Intergovernmental Panel on Climate Change (IPCC) in its Fourth Assessment Report, 

from 1850 to 2005, has reported that the average global temperature has increased by 

about 0.76ºC and global sea level has risen by 12 to 22 cm during the last century. This is 
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a cause for concern because these changes in the rising sea levels are affecting the islands 

and other low lying coastal regions and polar regions too. What is even more worrying is 

that a further increase in temperatures of 1.4°C to 5.8°C by 2100 has been projected by the 

IPCC. 

 

With habitats being destroyed, such destruction is putting myriads of species on the brink 

of extinction. Unchecked human activities are harming the biodiversity and affecting the 

human and environmental well being.  

 

Ecosystems play a very important key role in the global carbon cycle and in adapting to 

climate change. Biodiversity can support efforts to reduce the negative effects of climate 

change. Active steps must be taken to conserve and restore habitats which in turn will help 

reduce the amount of heat trapping carbon dioxide, for example, reducing emissions from 

deforestation and forest degradation). Conserving fragile ecosystems like mangroves for 

example, can help reduce the disastrous impacts of climate change such as flooding, 

inundation and storm surges. 

 
 
Proper and highly effective Conservation and management strategies that will maintain 

and restore the  biodiversity are the need of the hour. The strategies can be expected to 

reduce or cushion some of the negative impacts arising out of climate change. But it may 

also be understood that areas in which the environment has been so deeply destroyed, the 

natural adaptation may not be possible and hence active human measures may be called 

for.  

 
 
Although still in its infancy, the Convention on Biological Diversity is already making 

itself felt. The philosophy of sustainable development, the ecosystem approach, and the 

emphasis on building partnerships are all helping to shape global action on biodiversity. 

The data and reports that governments are gathering and sharing with each other are 

providing a sound basis for understanding the challenges and collaborating on the 

https://www.cbd.int/forest/redd/
https://www.cbd.int/forest/redd/


28 
 

solutions. Much, much more needs to be done. The passage of the Earth's biodiversity 

through the coming century will be its most severe test. With human population expected 

to rise dramatically, particularly in developing countries, and the consumer revolution set 

for exponential expansion - not to mention the worsening stresses of climate change, 

ozone depletion, and hazardous chemicals - species and ecosystems will face ever more 

serious threats. Unless we take action now, children born today will live in an 

impoverished world.70 

 

The Convention offers a comprehensive, global strategy for preventing such a tragedy. A 

richer future is possible. If governments and all sectors of society apply the concepts 

embodied in the Convention and make the conservation and sustainable use of biological 

diversity a real priority, we can ensure a new and sustainable relationship between 

humanity and the natural world for the generations to come.71 
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