
PAPER I 

WIPO COPYRIGHT TREATY AND ANALYSIS 

 

 

By  

VIDITA P. KHUTKAR 

2ND YEAR L.L.M 

(Year 2013) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

CONTENTS: 

Introduction 

Historical background of WIPO copyright treaty 

Relation to TRIPS Agreement 

Analysis of copyright treaty 

Conclusion  

Bibliography 

 



 

INTRODUCTION 

An artistic, literary or musical work is the brainchild of the author, the fruit of his labour and 

so, considered to be his property. So highly is it prized by all civilised nations that it is 

thought worthy of protection by national laws and International Conventions.1 

 

The word copyright is derived from the expression ‘copier of words’. And according to 

black’s law dictionary it is the right in literary property as recognised and sanctioned by 

positive law. An intangible incorporeal right granted to the author or originator of certain 

literary or artistic production whereby the he is invested for a specified period with the sole 

and exclusive privilege of multiplying copies of the same and publishing and selling them. A 

copyright as defined in the oxford English dictionary is an exclusive right given by law for a 

certain term of years to an author, composer or his assignee to print, publish and sell copies 

of his original work.2 

 

The Berne Convention of 1886 laid down certain provisions for the protection of copyright. It 

was the first treaty at the international level to bring about uniform pattern in the field of 

awarding protection in relation to the copyright. As per the Article 1 of WIPO copyright 

treaty adopted at Geneva on December 20, 1996, which talks about the relation to the Berne 

Convention, copyright protection treaty is “a special agreement within the meaning of 

Article 20 of the Berne Convention for the Protection of Literary and Artistic Works, as 

regards Contracting Parties that are countries of the Union established by that Convention. 

This Treaty shall not have any connection with treaties other than the Berne Convention, nor 

shall it prejudice any rights and obligations under any other treaties.” Article 2 of the WIPO 

copyright treaty lays down that the Copyright protection extends to expressions and not to 

ideas, procedures, methods of operation or mathematical concepts as such.3 

 
                                                           
1 Law of copyright and industrial design by P. NARAYANAN 
2 Intellectual property law handbook by DR. B.L. WADEHRA 

3 http://www.wipo.int/treaties/en/text.jsp?file_id=295166  visited on 25/11/2013 at 7 pm 

 

http://www.wipo.int/treaties/en/text.jsp?file_id=295166


HISTORICAL BACKGROUND OF WIPO COPYRIGHT TREATY 

 

Concept of Copyright came about with the invention of the printing press and with wider 

public literacy. As a legal concept, its origins in Britain were from a reaction to printers' 

monopolies at the beginning of the 18th century. Copyright initially was conceived as a way 

for government to restrict printing; the contemporary intent of copyright is to promote the 

creation of new works by giving authors control of and profit from them.4 

 

The Statute of Anne, an Act of The Parliament of Great Britain, was the first statute to 

provide for copyright regulated by the government and courts, rather than by private parties. 

Prior to the statute's enactment in 1710, copying restrictions were authorized by the Licensing 

Act of 1662. These restrictions were enforced by the Stationers' Company, a guild of printers 

given the exclusive power to print—and the responsibility to censor—literary works. The 

censorship administered under the Licensing Act led to public protest; as the act had to be 

renewed at two-year intervals, authors and others sought to prevent its reauthorization. In 

1694, Parliament refused to renew the Licensing Act, ending the Stationers' monopoly and 

press restrictions. The new law prescribed a copyright term of 14 years, with a provision for 

renewal for a similar term, during which only the authors chose to license their works to 

could publish the author's creations. The Statute was an influence on copyright law in several 

other nations.5 

 

The Berne Convention for the Protection of Literary and Artistic Works: Copyright 

protection on the international level began by about the middle of the nineteenth century on 

the basis of bilateral treaties. A number of such treaties providing for mutual recognition of 

rights were concluded but they were neither comprehensive enough nor of a uniform pattern. 

The need for a uniform system led to the formulation and adoption on September 9, 1886, of 

the Berne Convention for the Protection of Literary and Artistic Works. The Berne 

Convention is the oldest international treaty in the field of copyright. It is open to all States. 

                                                           
4 http://en.wikipedia.org/wiki/Copyright  visited on 25/11/2013 

5 http://en.wikipedia.org/wiki/Statute_of_Anne  visited on 25/10/2013 
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http://en.wikipedia.org/wiki/Licensing_of_the_Press_Act_1662
http://en.wikipedia.org/wiki/Stationers%27_Company
http://en.wikipedia.org/wiki/Copyright
http://en.wikipedia.org/wiki/Statute_of_Anne


Instruments of accession or ratification are deposited with the Director General of the World 

Intellectual Property Organization (WIPO).6 

 

The Universal Copyright Convention 1952: The Universal Copyright Convention ( UCC), 

was developed by UNESCO and was adopted at Geneva in 1952, as an alternative to the 

Berne Convention. The UCC was revised in Paris in 1971. The Universal Copyright 

Convention (UCC) was created in order to enable a number of countries, including in 

particular the Union of Soviet Socialist Republics and the United States of America to adhere 

to a multilateral treaty on copyright protection, and to secure international copyright 

protection at a universal level at a time when a split between American multilateral treaties 

and the Europe-centred Berne Convention threatened the overall aim of universal protection. 

The already then existing Berne Convention was not acceptable to the above mentioned and 

other countries at that time because its level of minimum protection was too high as 

compared to the relevant national laws, or did not correspond to the copyright system. For 

example, moral rights, the principle of "no formalities" and the minimum duration of 50 years 

after the author's death were some of the obstacles for the USA to adhere to the Berne 

Convention.  However, from the late eighties on, the importance of the UCC started to 

decrease, due to the adherence of the USA and of most of the successor countries of the 

USSR, to the Berne Convention for the Protection of Literary and Artistic works, 

consequently.7  

 

The Paris Act of 1971 of the Berne Convention on literary and artistic works: The Berne 

Convention was developed initially according to the standards and requirements of the 

industrialized countries in Europe. Particularly in the wake of the Second World War, when 

the political map of the world changed considerably, the Berne Convention also had to face 

new problems of development. Various newly independent countries had to consider the 

                                                           
6 http://www.wipo.int/export/sites/www/about-ip/en/iprm/pdf/ch5.pdf visited on 20/11/2013 at 8.30 pm 

7 
http://www.google.co.in/url?sa=t&rct=j&q=&esrc=s&source=web&cd=5&ved=0CEQQFjAE&url=http%3A%2
F%2Fsis.mu.ac.ke%2Findex.php%2Fresearch-publications%2Fstaff-research-and-publication-
2%2Fcategory%2F10-getrude-ntulo%3Fdownload%3D43%3Aanalysis-of-international-copyright-
conventions&ei=60OhUtr8IIblrAff9IGAAg&usg=AFQjCNEpE2zcx2jWnYGiUnEmpS-LV3W9mQ   visited on 
25/11/2013 
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question of possible accession to the international system of copyright protection as contained 

in the Convention. They were free to join or not to join it or, where they were already 

members by virtue of a past colonial or similar status, to withdraw from the Convention. 

While it was almost universally recognized that authors and other creators should be afforded 

the necessary protection for their intellectual creations, there was also a consciousness that 

the newly independent developing countries had genuine problems in gaining greater and 

easier access to works protected by copyright, particularly for their technological and 

educational needs, from the developed countries. Meanwhile, the advance of technology 

made more attractive the extension of the geographical scope of the international conventions 

and multilateral agreements to an increasingly larger number of countries. Deliberations at 

the more recent revision conferences were therefore directed to adapting the systems of 

international protection of literary and artistic works to the needs of these newly independent 

countries. The question of incorporating into the Convention special provisions for the 

developing countries was initially mooted at an African Copyright Meeting in Brazzaville in 

1963. This matter was pursued at the Conference called in Stockholm in 1967 for revision of 

the Berne Convention, where a “protocol regarding developing countries” known as the 

Stockholm Protocol was added to the Convention. However, it soon became clear that the 

solution (the Stockholm Protocol) proposed was unlikely to gain much acceptance among 

Union countries, particularly those whose works were likely to be made use of under the 

provisions of the Protocol. The Revision Conference convened in Paris in 1971 was 

predominantly concerned with finding solutions in order to support the universal effect of the 

Convention and to establish an appropriate basis for its operation, particularly in relation to 

developing countries. The question was asked whether it was fair and workable to ask the 

developing countries to take on obligations under the Convention that were agreed upon by 

developed countries, without taking into consideration the special circumstances of the 

former. There was certainly a challenge then posed to international copyright itself and this 

was, in a manner, sorted out through the give-and-take that culminated in the special 

provisions concerning developing countries that were incorporated in an Appendix, which 

now forms an integral part of the Convention. The Appendix to the Paris (1971) Act of the 

Berne Convention provides for special faculties open to developing countries concerning 

translation and reproduction of works of foreign origin8. 

                                                           
8 http://www.wipo.int/export/sites/www/about-ip/en/iprm/pdf/ch5.pdf visited on 20/11/2013 at 8.30 pm 
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The Indian Copyright Act: In India The Copyright Act, 1957(Act No. 14 of 1957) deals 

with the law and application of the rules with regards to copyright. The first the Copyright act 

was passed in 1914. The copyright act of 1914 governing the laws relating to copyright was 

applied to the British India by suitably modifying the English copyright act of 1911. The 

present and in force copyright act of 1957 amended in 1999 is based on many provisions of 

the United Kingdom Act of 1956. The rules and regulations laid down in the Copyright Act 

in force today in India is in compliance with most international conventions and treaties in 

the field of copyrights. India is a member country of the Berne Convention of 1886 (as 

modified at Paris in 1971), the Universal Copyright Convention of 1951 and the Agreement 

on Trade Related Aspects of Intellectual Property Rights (TRIPS) Agreement of 1995. Even 

though India is not a member of the Rome Convention of 1961, WIPO Copyrights 

Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT), the Copyright 

Act is complies with the provisions provided by treaties. 
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LEGAL NATURE OF THE WIPO COPYRIGHT TREATY 

As discussed before Berne Convention for literary and artistic work is the oldest treaty in the 

history of the copyright law at the international level. The treaty has been frequently put to 

revision as and when required to cope up with the situations arising with the invention of new 

technologies to suit up for the legal complication that would arise. 

 

The Berne Convention Of 1886: The convention was concluded for the reason of bringing 

about a uniform system for proving protection to the copyright of the authors. It embodied the 

expression for “Protection of Literary and Artistic Works”. The treaty gave copyright to the 

authors to protect the form of expression of a creator against copying. Copyright protection is 

given to the authors of "original works of authorship," including literary, dramatic, musical, 

artistic, and certain other intellectual works. This protection is available for both published 

and unpublished works.  

 

The Berne Convention for the Protection of Literary and Artistic Works is an international 

agreement governing copyright, signed in Berne, Switzerland on September 9, 1886. The 

Berne Convention aims to help nationals of its signing countries obtain international 

protection of their right to control and to receive payment for the use of their creative works.9 

 

 

The Rome Convention of 1928:  For the Protection of Performers, Producers of Phonograms 

and Broadcasting Organisations.  The agreement extended copyright protection for the first 

time from the author of a work to the creators and owners of particular, physical 

manifestations of intellectual property, such as audiocassettes or DVDs. Nations drew up the 

Convention in response to new technologies like tape recorders that made the reproduction of 

sounds and images easier and cheaper than ever before. Whereas earlier copyright law, 

including international agreements like the 1886 Berne Convention, had been written to 

regulate the circulation of printed materials, the Rome Convention responded to the new 

circumstance of ideas variously represented in easily reproduced units by covering 

performers and producers of recordings under copyright: 

                                                           
9 http://www.law.cornell.edu/wex/berne_convention  visited on 25/11/2013 at 7 pm 
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1. Performers (actors, singers, musicians, dancers and other persons who perform 

literary or artistic works) are protected against certain acts they have not consented 

to. Such acts are: the broadcasting and the communication to the public of their live 

performance; the fixation of their live performance; the reproduction of such a 

fixation if the original fixation was made without their consent or if the reproduction 

is made for purposes different from those for which they gave their consent. 

2. Producers of phonograms enjoy the right to authorise or prohibit the direct or indirect 

reproduction of their phonograms. Phonograms are defined in the Rome Convention 

as meaning any exclusively aural fixation of sounds of a performance or of other 

sounds. When a phonogram published for commercial purposes gives rise to 

secondary uses (such as broadcasting or communication to the public in any form), a 

single equitable remuneration must be paid by the user to the performers, or to the 

producers of phonograms, or to both; contracting States are free, however, not to 

apply this rule or to limit its application. 

3. Broadcasting organisations enjoy the right to authorise or prohibit certain acts, 

namely: the rebroadcasting of their broadcasts; the fixation of their broadcasts; the 

reproduction of such fixations; the communication to the public of their television 

broadcasts if such communication is made in places accessible to the public against 

payment of an entrance fee. 

The Rome Convention allows the following exceptions in national laws to the above-

mentioned rights: For private use, use of short excerpts in connection with the reporting of 

current events, ephemeral fixation by a broadcasting organization by means of its own 

facilities and for its own broadcasts, use solely for the purpose of teaching or scientific 

research in any other cases—except for compulsory licenses that would be incompatible with 

the Berne Convention—where the national law provides exceptions to copyright in literary 

and artistic works.10  

 

                                                           
10http://en.wikipedia.org/wiki/Rome_Convention_for_the_Protection_of_Performers,_Producers_of_Phonogr
ams_and_Broadcasting_Organisations  visited on 25/11/2013 
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The Brussels revision of 1948: added cinematographic works and photographic works. In 

addition, both the Rome and Brussels revisions protect works of art applied to industrial 

purposes so far as the domestic legislation of each country allows such protection.11 

 

 

In Stockholm in 1967: The purpose of the Stockholm revision was to provide for rapid 

technological developments as well as the needs of newly independent developing countries, 

and to introduce administrative and structural changes. As for the preferential provisions for 

developing countries worked out in Stockholm, these were further taken up at the Paris 

Revision Conference in 1971, where new compromises were worked out.12 

  

The revised Berne Convention in Paris 1971: Contains special provisions concerning 

developing countries; that developing countries for certain works and under certain 

conditions, depart from the minimum standards of protection with regard to the right of 

translation and the right of reproduction of copyrighted works. More specifically permits 

developing countries to grant nonexclusive and non-transferable compulsory licenses to 

translate works for the purpose of teaching, scholarship/ research, and to reproduce works for 

use in connection with systematic instructional activities. One of the important provisions is 

the one that covers works or expressions of what is called “folklore.” Without mentioning the 

word, the Convention provides that any member country may give protection to unpublished 

works where the identity of the author is unknown, but where there is every ground to 

presume that the author is a national of that country, by designating, through the national 

legislation, the competent authority which should represent the author of unknown identity 

and protect and enforce his rights in the countries party to the Convention. By providing for 

the bringing of actions by authorities designated by the State, the Berne Convention offers to 

countries whose folklore is a part of their heritage, a possibility of protecting it.13  

 

As to the providing protection to the new technologies by covering them under the copyright 

law, the Paris treaty added two more subject matters to be protected by the copyright: (i) 
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computer programs, in whatever mode or form of their expression and (ii) gave “database” or 

the compilation of data or other material in any form, which by reason of their compilation or 

arrangement constitute an intellectual creation. 

 

 

The WIPO Copyright Treaty (WCT) of 1996: the treaty is treated as the a “special 

agreement under the Berne Convention” dealing  with the protection of the literary and 

artistic works of the authors and also covers the rights of authors in the digital environment. 

Any party who is a member of the Berne Convention or even if even the party is not bound 

by the Berne Convention  must comply with the substantive provisions of the 1971 (Paris) 

Act of the Berne Convention for the Protection of Literary and Artistic Works (1886) which 

added two more subject matters to the Berne Convention one being the computer programs 

and other compilation of data (database).  

 

As to the rights granted to authors, apart from the rights recognized by the Berne Convention, 

the Treaty also grants: 

 (i) the right of distribution: The right of distribution is the right to authorize the making 

available to the public of the 

original and copies of a work through sale or other transfer of ownership. 

 (ii) the right of rental: The right of rental is the right to authorize commercial rental to the 

public of the original and copies of three kinds of works: (i) computer programs (except 

where the computer program itself is not the essential object of the rental); (ii) 

cinematographic works (but only in cases where commercial rental has led to widespread 

copying of such works, materially impairing the exclusive right of reproduction); and (iii) 

works embodied in phonograms as determined in the national law of Contracting Parties  

 (iii) a broader right of communication to the public: The right of communication to the 

public is the right to authorize any communication 

to the public, by wire or wireless means, including “the making available to the public of 

works in a way that the members of the public may access the work from a place and at a 

time individually chosen by them”. The quoted expression covers, in particular, on-demand, 

interactive communication through the Internet.14 

                                                           
14 http://www.wipo.int/export/sites/www/freepublications/en/intproperty/442/wipo_pub_442.pdf  visited on 
25/11/2013 
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Article 10 of the WIPO copyright treaty embodies the Limitations and Exceptions as 

mentioned below: 

1. Contracting Parties may, in their national legislation, provide for limitations of or 

exceptions to the rights granted to authors of literary and artistic works under this Treaty 

in certain special cases that do not conflict with a normal exploitation of the work and do 

not unreasonably prejudice the legitimate interests of the author. 

2. Contracting Parties shall, when applying the Berne Convention, confine any limitations of 

or exceptions to rights provided for therein to certain special cases that do not conflict 

with a normal exploitation of the work and do not unreasonably prejudice the legitimate 

interests of the author.15  

 

Criteria of Eligibility for Protection: To receive protection under the treaty one must be the 

member of the Bern Convention and must satisfy the conditions provided in the act such as 

country of origin, national treatment, formality free protection, possible restriction of 

(“backdoor”) protection in respect of works of nationals of certain countries not party to the 

Treaty.16 
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RELATION TO TRIPS AGREEMENT (TRADE-RELATED ASPECTS OF 

INTELLECTUAL PROPERTY RIGHTS) 

The regulations of the Berne Convention are incorporated into the World 

Trade Organization's TRIPS agreement (1995), thus giving the Berne 

Convention effectively near-global application 

Part II of the TRIPS Agreement addresses, in its various sections, the 

different kinds of IPR and establishes standards for each category. 

a) Section 1: Copyright and Related Rights: 

According to the Agreement, copyright protection shall extend to 

expressions and not to ideas, procedures, methods of operation or 

mathematical concepts as such. Copyright is granted to literary work, 

musical work, dramatic work, pictorial work, sculptural work, 

architectural work, choreographic work, graphic work, motion picture, 

sound recording, audio-visual work, computer programmes, etc. The 

owner of a copyright has the right to exclude others from reproducing, 

distributing, preparing derivative works, performing, displaying, or using 

the work covered by copyright for a specific period of time. The essence 

of copyright is originality, which implies that the copyright owner or 

claimant originated the work. However, a work of originality need not be 

novel. Originality does not imply novelty in copyright law; it only implies 

that the copyright claimant did not copy from someone else. The Section 

also makes reference to the Berne Convention for the Protection of 

Literary and Artistic Works of 1971 and establishes that Members should 

comply with Articles 1 through 21 and with the Appendix thereto. 

Members are compelled to provide enforcement procedures to protect 

these rights. For the first time at the international level, rental rights for 

phonograms, films and data compilations and minimum standards of 

protection for works not belonging to natural persons are being granted. 

Section 1 is also dedicated to the protection of software, in particular 

http://en.wikipedia.org/wiki/Berne_Convention_for_the_Protection_of_Literary_and_Artistic_Works
http://en.wikipedia.org/wiki/World_Trade_Organization
http://en.wikipedia.org/wiki/World_Trade_Organization
http://en.wikipedia.org/wiki/Agreement_on_Trade-Related_Aspects_of_Intellectual_Property_Rights


computer programmes which, whether in source or object code, should be 

protected as literary works under the Berne Convention.17 
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ANALYSIS WIPO COPYRIGHT TREATY 

The WIPO copyright treaty rests on three basic principles. Firstly, there is the principle of 

“national treatment”, according to which works originating in one of the member States are to 

be given the same protection in each of the member States as these grant to works of their 

own nationals. Secondly, there is automatic protection, according to which such national 

treatment is not dependent on any formality; in other words protection is granted 

automatically and is not subject to the formality of registration, deposit or the like. Thirdly, 

there is independence of protection, according to which enjoyment and exercise of the rights 

granted is independent of the existence of protection in the country of origin of the work.18 

 

 

The Berne Convention is administered by the World Intellectual Property Organization 

(WIPO). The administrative tasks performed by WIPO include assembling and publishing 

Information  concerning the protection of copyright. Each member country communicates to 

WIPO all new copyright laws. WIPO conducts studies and provides services designed to 

facilitate protection of copyright; as the Secretariat, it participates in all meetings of the 

Assembly, the Executive Committee, the Standing Committee on Copyright and Related 

Rights or Working Groups. In accordance with the directions of the Assembly and in 

cooperation with the Executive Committee, it shall also, when required, make preparations 

for the conferences to revise the Convention.19 

 

The 1886 Berne Convention first established recognition of copyrights among sovereign 

nations, rather than merely bilaterally. Under the Berne Convention, copyrights for creative 

works do not have to be asserted or declared, as they are automatically in force at creation: an 

author need not "register" or "apply for" a copyright in countries adhering to the Berne 

Convention. As soon as a work is "fixed", that is, written or recorded on some physical 

medium, its author is automatically entitled to all copyrights in the work, and to any 

derivative works unless and until the author explicitly disclaims them, or until the copyright 
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expires. The Berne Convention also resulted in foreign authors being treated equivalently to 

domestic authors, in any country signed onto the Convention.20 

 

The Berne Convention for the Protection of Literary and Artistic Works was constantly 

revised  after its adoption in 1886, (approximately every 20 years) until revisions which took 

place in Stockholm in 1967 and in Paris in 1971. To find out responses to the new 

technologies like that of photography, television, sound recording etc., the conferences in the 

form of revisions were called. The revision conferences of Stockholm in 1967 and in Paris in 

1971 were results of the invention of important new technologies  in the 1970s and 1980s, in 

the form of- reprography, video technology, compact cassette systems facilitating “home 

taping,” satellite broadcasting, cable television, the increase of the importance of computer 

programs, computer storage of works and electronic databases, etc.21 

 

The core of the Berne Convention is its provision that each of the contracting countries shall 

provide automatic protection for works first published in other countries of the Berne union 

and for unpublished works whose authors are citizens of or resident in such other countries. 

Each country of the union must guarantee to authors who are nationals of other member 

countries the rights that its own laws grant to its nationals. If the work has been first 

published in a Berne country but the author is a national of a nonunion country, the union 

country may restrict the protection to the extent that such protection is limited in the country 

of which the author is a national.22  
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Duration of Copyright under WIPO copyright treaty: Copyright does not continue 

indefinitely. The law provides for a period of time during which the rights of the copyright 

owner exist. The period or duration of copyright begins from the moment when the work has 

been created, or, under some national laws, when it has been expressed in a tangible form. It 

continues, in general, until sometime after the death of the author. The purpose of this 

provision in the law is to enable the author’s successors to benefit economically from 

exploitation of the work after the author’s death. In countries party to the Berne Convention, 

and in many other countries, the duration of copyright provided for by national law is as a 

general rule the life of the author plus not less than 50 years after his death. The Berne 

Convention also establishes periods of protection for works such as anonymous, posthumous 

and cinematographic works, where it is not possible to base duration on the life of an 

individual author. There is a trend in a number of countries toward lengthening the duration 

of copyright. The European Union, the United States of America and several others have 

extended the term of copyright to 70 years after the death of the author.23 

 

 

Article 1(4) of the Treaty establishes a guarantee for fullest possible respect of the Berne 

Convention, since it includes, by reference, all substantive provisions of the Berne 

Convention, providing that “Contracting Parties shall comply with Articles 1 to 21 and the 

Appendix of the Berne Convention.”24 

 

 

Storage of Works in Digital Form in an Electronic Medium: In June 1982, a 

WIPO/Unesco Committee of Governmental Experts clarified that storage of works in an 

electronic medium is reproduction. The Diplomatic Conference adopted an agreed statement 

which reads as follows: “The reproduction right, as set out in Article 9 of the Berne 

Convention, and the exceptions permitted thereunder, fully apply in the digital environment, 

in particular to the use of works in digital form. It is understood that the storage of a protected 

work in digital form in an electronic medium constitutes a reproduction within the meaning 
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of Article 9 of the Berne Convention.” Article 9(1) of the Convention is fully applicable. This 

means that the concept of reproduction under Article 9(1) of the Convention, which extends 

to reproduction “in any manner or form” irrespective of the duration of the reproduction, 

must not be restricted merely because a reproduction is in digital form through storage in an 

electronic memory, and just because a reproduction is of a temporary nature. It also follows 

from the same first sentence that Article 9(2) of the Convention is also fully applicable, 

which offers.25 

 

Ownership, Exercise and Transfer of Copyright: The owner of copyright in a work is 

generally, at least in the first instance, the person who created the work, i.e. the author of the 

work. But this is not always the case. The Berne Convention (Article 14b) contains rules for 

determining initial ownership of rights in cinematographic works. Certain national laws also 

provide that, when a work is created by an author who is employed for the purpose of 

creating that work, the employer, not the author, is the owner of the copyright in the work. As 

noted above, however, moral rights always belong to the individual author of the work, 

whoever the owner of economic rights may be.26 

 

The laws of many countries provide that the initial rights owner in a way may transfer all 

economic rights to a third party. (Moral rights, being personal to the author, can never be 

transferred). Authors may sell the rights to their works to individuals or companies best able 

to market the works, in return for payment. These payments are often made dependent on the 

actual use of the work, and are then referred to as royalties. Transfers of copyright may take 

one of two forms: assignments and licenses.27 

 

Under an assignment, the rights owner transfers the right to authorize or prohibit certain acts 

covered by one, several, or all rights under copyright. An assignment is a transfer of a 

property right. So if all rights are assigned, the person to whom the rights were assigned 
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becomes the new owner of copyright. In some countries, an assignment of copyright is not 

legally possible, and only licensing is allowed. Licensing means that the owner of the 

copyright retains ownership but authorizes a third party to carry out certain acts covered by 

his economic rights, generally for a specific period of time and for a specific purpose. For 

example, the author of a novel may grant a license to a publisher to make and distribute 

copies of his work. At the same time, he may grant a license to a film producer to make a film 

based on the novel. Licenses may be exclusive, where the copyright owner agrees not to 

authorize any other party to carry out the licensed acts; or non-exclusive, which means that 

the copyright owner may authorize others to carry out the same acts. A license, unlike an 

assignment, does not generally convey the right to authorize others to carry out acts covered 

by economic rights. Licensing may also take the form of collective administration of rights. 

Under collective administration, authors and other rights owners grant exclusive licenses to a 

single entity, which acts on their behalf to grant authorizations, to collect and distribute 

remuneration, to prevent and detect infringement of rights, and to seek remedies for 

infringement. An advantage for authors in collective administration lies in the fact that, with 

multiple possibilities for unauthorized use of works resulting from new technologies, a single 

body can ensure that mass uses take place on the basis of authorizations which are easily 

obtainable from a central source.28 

 

A rights owner may also abandon the exercise of the rights, wholly or partially. The owner 

may, for example, post copyright protected material on the Internet and leave it free for 

anybody to use, or may restrict the abandonment to noncommercial use. Some very 

impressive cooperation projects have been organized on a model where contributors abandon 

certain rights as described in the licensing terms adopted for the project, such as the General 

Public License (GPL). They thereby leave their contributions free for others to use and to 

adapt, but with the condition that the subsequent users also adhere to the terms of the license. 

Such projects, including the open source movement, which specializes in creating computer 

programs, also build their business models on the existence of copyright protection, because 

otherwise they could not impose an obligation on subsequent users.29 
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It is illegal for anyone to violate any of the above rights provided by the copyright law to the 

owner of copyright. These rights, however, are not unlimited in scope. One specified 

exemptions from copyright liability is called "fair use". Another exemption is "compulsory 

license" under which certain limited uses of copyrighted works are permitted upon payment 

of specified royalties and compliance with statutory conditions.30 

 

Some jurisdictions may provide that certain classes of copyrighted works be made available 

under a prescribed statutory license .This is also called a compulsory license, because under 

this scheme, anyone who wishes to copy a covered work does not need the permission of the 

copyright holder, but instead merely files the proper notice and pays a set fee established by 

statute (or by an agency decision under statutory guidance) for every copy made. Failure to 

follow the proper procedures would place the copier at risk of an infringement suit.31  The 

"fair use" is a judicial doctrine that refers to a use of copyrighted material that does not 

infringe or violate the exclusive rights of the copyright holder. Fair use is an important and 

well established limitation on the exclusive right of copyright owners. Examples of fair use 

include the making of braille copies or audio recordings of books for use by blind people, and 

the making of video recordings of broadcast television programs or films by individuals for 

certain private, non-commercial use.32 

 

The First-Sale Doctrine and Exhaustion of Rights: Copyright law does not restrict the 

owner of a copy from reselling legitimately obtained copies of copyrighted works, provided 

that those copies were originally produced by or with the permission of the copyright holder. 

It is therefore legal to resell a copyrighted book or CD. In the United States this is known as 

the first-sale doctrine, and was established by the courts to clarify the legality of reselling 

books in second-hand bookstores. Some countries may have parallel importation restrictions 
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that allow the copyright holder to control the aftermarket. This may mean for example that a 

copy of a book that does not infringe copyright in the country where it was printed does 

infringe copyright in a country into which it is imported for retailing. The first-sale doctrine is 

known as exhaustion of rights in other countries and is a principle which also applies, though 

somewhat differently, to patent and trademark rights. It is important to note that the first-sale 

doctrine permits the transfer of the particular legitimate copy involved. It does not permit 

making or distributing additional copies. In addition, copyright, in most cases, does not 

prohibit one from acts such as modifying, defacing, or destroying his or her own legitimately 

obtained copy of a copyrighted work, so long as duplication is not involved. However, in 

countries that implement moral rights, a copyright holder can in some cases successfully 

prevent the mutilation or destruction of a work that is publicly visible.33 
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CONCLUSION 

Copyright is a legal concept, enacted by most governments, giving the creator of an original 

work exclusive rights to it, usually for a limited time, with the intention of enabling the 

creator of intellectual wealth (e.g. the photographer of a photograph or the author of a book) 

to get compensated for their work and be able to financially support themselves. Generally, it 

is "the right to copy", but also gives the copyright holder the right to be credited for the work, 

to determine who may adapt the work to other forms, who may perform the work, who may 

financially benefit from it, and other related rights. It is a form of intellectual property (like 

the patent, the trademark, and the trade secret) applicable to any expressible form of an idea 

or information that is substantive and discrete.34 

 

Copyrights are said to be territorial, which means that they do not extend beyond the territory 

of a specific state unless that state is a party to an international agreement. Today, however, 

this is less relevant since most countries are parties to at least one such agreement. While 

many aspects of national copyright laws have been standardized through international 

copyright agreements, copyright laws of most countries have some unique features. 

Typically, the duration of copyright is the whole life of the creator plus fifty to a hundred 

years from the creator's death, or a finite period for anonymous or corporate creations. Some 

jurisdictions have required formalities to establishing copyright, but most recognize copyright 

in any completed work, without formal registration. Generally, copyright is enforced as a 

civil matter, though some jurisdictions do apply criminal sanctions.35 

 
Countries with strong interests in high levels of copyright protection were keen to get this 

Treaty through, and had to accept concessions to achieve this. One provision which did not 

make it through the conference was the proposed "clarification" of the scope of the right 

of reproduction, to confirm that this right included the right to authorize temporary 

reproduction. There were strong voices supporting the position that this gave right holders too 
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much control, e.g., over electronic browsing. The extent of the reproduction right is therefore 

left to national laws for the present. Steps were also taken to address concerns of online 

service providers about their potential liabilities for online copyright infringements using 

their systems. This was done through the means of a statement expressing the understanding 

that the mere provision of physical facilities for enabling or making a communication does 

not of itself amount to a communication.36 

 

 

One aspect of the WIPO Copyright Treaty was to go beyond existing international 

agreements in addressing copyright aspects of online exploitation of works in digital form. 

confirms that copyright owners have the right to authorize the making available to the public 

of the original and copies of their works through sale or other transfer of ownership (Article 

6). It is left to national and regional law to determine the scope of exhaustion of this right, 

and the Treaty permits national laws providing for international exhaustion of this right by 

first sale anywhere in the world.37 
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