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FREEDOM OF ASSOCIATION – CONSTITUTIONAL ASPECT 

 

INTRODUCTION 

Freedom of association is the right to join or leave groups of a person's own choosing, and for 

the group to take collective action to pursue the interests of members. It is both an individual 

right and a collective right, guaranteed by all modern and democratic legal systems, including 

the United States Bill of Rights, Art.11 of the European Convention on Human Rights,  the 

Canadian Charter of Rights and Freedoms , International Law, including articles 20 and 23 of the 

Universal Declaration of Human Rights, Conventions 87 and 98 of the International Labour 

Organization,1 Constitution of Switzerland (Art. 56), Soviet Constitution (Art. 51), Constitution 

of West Germany (Art. 9), Constitution of Japan (Art. 21), Constitution of Srilanka (Art. 18) and 

even the Constitution of India (Art. 19) as the basic human right or fundamental right. 

Because freedom of association necessarily recognises pluralistic sources of power and 

organisation, aside from the government, it has been a primary target for repression by all 

dictatorial societies. But the situation changed after the natural law philosophers, such as, Locke 

and Rousseau, who, around the 17th century propounded in their theories that man has certain 

essential, basic, natural and inalienable human rights or freedoms and it is the function of the 

State to recognize these rights.  

The concept of human rights protects individuals against the oppression or injustice by the State 

and promotes human personality development, an effective social and democratic life to the 

fullest extent. These human rights are quite often termed as natural rights or fundamental rights.   

The U.S. Constitution was the first modern Constitution to give concrete shape to the concept of 

human rights by putting them into the Constitution and making them justiciable and enforceable 

through the instrumentality of the courts. 

The Fundamental Rights have a dual aspect. From one point of view, they confer justiciable 

rights on the people which can be enforced through the courts against the government. From 

                                                           
1 www.democracyweb.org Visited on 11/11/2013 at 16.46pm 

http://en.wikipedia.org/wiki/Collective_action
http://en.wikipedia.org/wiki/Freedom_of_Association_and_Protection_of_the_Right_to_Organise_Convention
http://en.wikipedia.org/wiki/Right_to_Organise_and_Collective_Bargaining_Convention
http://en.wikipedia.org/wiki/International_Labour_Organization
http://en.wikipedia.org/wiki/International_Labour_Organization
http://www.democracyweb.org/
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another point of view, the Fundamental Rights constitute restrictions and limitations on 

government action.2 

The Fundamental Rights in the Indian Constitution have been grouped under seven heads as 

follows: 

(1) Right to equality comprising Articles 14 to 18. 

(2) Right to freedom comprising Articles 19 to 22. 

(3) Right against exploitation consists of Articles 23 and 24. 

(4) Right to freedom of religion guaranteed by Articles 25 to 28. 

(5) Cultural and Educational Rights guaranteed by Articles 29 and 30. 

(6) Right to Property secured by Articles 30-A, 31-A, 31-B and 31-C. 

(7) Right to Constitutional Remedies guaranteed by Articles 32 to 35. 

Article 19(1) Clauses (a) to (g) guarantee to the citizens of India six freedoms, viz., of ‘speech 

and expression’, ‘assembly’, ‘association’, ‘free movement’, ‘residence’, and ‘practicing any 

profession and carrying on any ‘business’ and Article 19 (2) to 19 (6) deals with the restrictions 

which can be imposed on these freedoms.  

 

 

 

 

 

 

 

 

 

                                                           
2 Jain MP, Indian Constitution, (LexisNexis Butterworths Wadhwa, Nagpur, 5th Ed.2008) at 828 
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FREEDOM OF ASSOCIATION: ARTS. 19 (1) (c) AND 19 (4) 

(A)  ARTICLE 19 (1) (c): 

Art. 19 (1) (c) guarantees to the citizens of India the right to form association or unions and 

under Art. 19 (4), reasonable restrictions in the interest of sovereignty and integrity of India or 

public order or morality may be imposed on this right by law. 

The right to form association is of very essence in a democratic country. Without such a right, 

political parties cannot be formed, and without such parties a democratic form of government 

especially that of the parliamentary type, cannot be run properly and recognizing the importance 

of the right of forming association in a democratic society, the Courts have denied the vesting of 

absolute discretion in the executive to interfere with this fundamental right, without proper 

safeguards. 

State of Madras v. V. G. Row3 

A law empowered the State Government to declare an association unlawful on the ground that 

such association constituted a danger to the public peace, or interfered with the maintenance of 

public order, or the administration of law. The Government notification had to specify the 

grounds for making the order and fix a reasonable period to make a representation against the 

order. The Government had to place the notification and the representation against it before an 

advisory board. If the board, after considering the material, found that there was no sufficient 

cause for declaring the Association unlawful, the government was bound to cancel the order. 

The Supreme Court declared the provision to be unconstitutional. The Court emphasized that 

curtailing the right to form association was fraught with serious potential reactions in religious, 

political and economic fields. Therefore, the vesting of power in the government to impose 

restrictions on this right without having the grounds tested in a judicial inquiry was a strong 

element to be taken into consideration in judging the reasonableness of the restrictions. The 

existence of a summary and largely one sided review by an advisory board was no substitute for 

a judicial inquiry. 

 
                                                           
3 Id at 1022 
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(a) RECOGNITION OF AN ASSOCIATION 

U. P. Shramik Maha Sangh v. State of Uttar Pradesh4 

A rule provided that a union could not represent the parties in an industrial dispute unless it had 

been approved by the Labour Commissioner for this purpose. The application for approval could 

be made only two years after its formation and the Labour Commissioner had absolute discretion 

to accept or reject the application. These conditions for recognition were held to contravene 

Art.19 (1) (c) i.e. right to association. 

O. K. Ghosh v. E. X. Joseph5 

In this case the Supreme Court invalidated a rule which provided that no government servant 

could join or continue to be a member of any services association which the government did not 

recognize or in respect of which recognition has been refused or withdrawn by it. The Court held 

that the rule imposed a restriction on the undoubted right of a government servant under Art.19 

(1) (c). The rule in question was neither reasonable nor in the interest of “public order” under Art 

19 (4). The restriction was such as to make the right guaranteed under 19 (1) (c) illusory since 

the government could refuse or withdraw recognition on considerations which might not have 

any direct or reasonable connection with discipline or efficiency of government servants or 

public order. 

Raghubar Dayal v. Union of India6 

Here the Court was called upon to consider the question whether the freedom of association 

implies or involves a guaranteed right of recognition. The Court held that right to form 

association is a fundamental right, but recognition of such an association is not a fundamental 

right. 

It is to be noted here that recognition of an association is not a fundamental right, and conditions 

can be imposed for recognition, but the conditions for recognition can be verified in the light of 

                                                           
4 Ibid 
5 Ibid 
6 Id at 1023 
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reasonableness of the restrictions in order to find out whether these conditions contravenes right 

to form association.  

 

(b) CONCOMITANT RIGHTS OF AN ASSOCIATION 

At times a question arises whether the right to form association also involve a guarantee that an 

association shall have the concomitant right to achieve its objectives for which it has been 

formed. 

All India Bank Employees’ Ass. V. The National Industrial Tribunal7 

The Court has ruled that the right under Art. 19 (1) (c) extends only to the formation of an 

association or union and insofar as the activities of the association or union are concerned, or as 

regards the steps which the union might take to achieve its object, they are subject to such laws 

as may be framed and such laws cannot be tested under Art.19 (4).  

L. N. Mishra Institute of E. D. & Social Change v. State of Bihar8 

The same proposition has been reiterated by the Court in this case also that Art. 19 (1) (c) does 

not extend to, or embrace within it, the objects or purposes or the activities of an association. In 

this case, the State Government took over an educational institution run by a society. The Court 

held that Art. 19 (1) (c) has not been violated since the institute was taken over and the rights of 

the society remained unimpaired. It may be that the institute was the only activity of the society 

but the Court is concerned only with the right of the society to form association. So long as there 

is no interference with the society, its constitution or composition, merely because of the taking 

over or acquisition of the Institute, which was the only property or activity of the society, the 

Fundamental Right of the society to form association is not infringed.  

The concomitant rights of the members of association does not form part of Fundamental Right 

and that’s why the Court has held in cases like Kameshwar Prasad, A.I.B.E. that right to strike is 

not a fundamental right. 

                                                           
7 Ibid 
8 Ibid 
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(c) FREEDOM OF ASSOCIATION VERSUS ‘SERVICE’ 

P. Balakotaiah v. Union of India9 

The court held that the employees enjoyed a Fundamental Right to form associations under Art. 

19 (1) (c), but they had no Fundamental Right to remain in government service, and so when 

their services were terminated they could not complain of violation of any Fundamental Right. 

M. H. Devendrappa v. Karnataka State Small Industries Development Corpn.10 

The Court held that what it has to consider is the reasonableness of service rules which curtail 

certain kinds of activities amongst government servants in the interest of efficiency and 

discipline in order that they may discharge their public duties as government servants in a proper 

manner without undermining the prestige or efficiency of organization. The Court further said 

that a proper balancing of interests of an individual as a citizen and the right of the State to frame 

a code of conduct for its employees in the interest of proper functioning of the State is required. 

Thus Devendrappa ruling reduces the harshness of the Balakotaiah ruling. Balakotaiah suggested 

that a government servant cannot exercise any freedom under Art. 19 and he can enjoy his 

freedom only if he gives up his service. But Devendrappa ruling states that government servant 

can enjoy his freedom subject to proper functioning of the State.  

 

(d) COMPOSITION OF AN ASSOCIATION 

Damyanti Naranga v. Union of India11 

The Hindi Sahitya Sammelan was the society registered under the Societies Registration Act. 

Because of differences among its management, some litigation started. Parliament intervened by 

enacting a law creating a statutory body to take over the assets of the old society. All members of 

the old society were to be members of the new body with some new members added by law 

without the volition of the original members. The Supreme Court declared the law bad mainly on 

                                                           
9   D. J. De, The Constitution of India, (S. P. Gogia, 2nd Ed. 2005) at 755 
10 Jain MP, Indian Constitution, (LexisNexis Butterworths Wadhwa, Nagpur, 5th Ed.2008) at 1024 
11 Id at 1025 
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the ground that it interfered with the composition of the society itself; it interfered with the right 

of association of the pre-existing members of the old society insofar as new members were added 

without their consent, and also enrollment of new members was not at the choice of the original 

members. Imposing new members on the old members against their wishes clearly interfered 

with their right to continue to function as members of the society which was voluntarily formed 

by the original founders.  

The right to form an association necessarily implies that the persons forming the association have 

also the right to continue to be associated with only those whom they voluntarily admit in the 

association. Any law by which members are introduced in the voluntary association without any 

option being given to the members to keep them out, or any law which takes away the 

membership of those who have voluntarily joined it, will be a law violating the right to form an 

association. The right to form association is not restricted only to the initial stage of forming an 

association. It also protects the right to continue the association with its own composition as 

voluntarily agreed upon by the persons forming the association. 

 

(e) TAKING OVER THE MANAGEMENT OF AN ASSOCIATION 

Asom Rastrasabha Prachar Samity v. State of Assam12 

The management of the Asom Rastrasabha Prachar Samity was taken over by the Government of 

Assam under the Act enacted by the State Legislature. The Supreme Court quashed the 

notification as illegal and unconstitutional being violative of Art.19 (1) (c) of the Constitution.  

 

(f) RIGHT TO HOLD OFFICE IN AN ASSOCIATION 

A plain reading of Art.19(1)(c) of the Constitution shows that no one could claim that his right to 

hold office for life in an association is an integral part of his fundamental right to form an 

association. 

Periyar Self-Respect Propoganda Institution v. State of Tamil Nadu13 
                                                           
12 D. J. De, The Constitution of India, (S. P. Gogia, 2nd Ed. 2005) at 748 
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The Court held that the benefit of life offices and life membership of an association cannot be 

characterized as the rights or privileges conferred, amounting to fundamental right to form an 

association as guaranteed under Art.19 (1) (c).  

 

(g) RIGHT TO ASSOCIATION AND THE UNLAWFUL ACTIVITIES (PREVENTION) 

ACT, 1967 

The Act authorizes the Central Government to declare by notification in official gazette an 

association as unlawful on certain grounds mentioned in S. 2(f) of the Act. To keep control over 

the government power, provision has been made for the appointment of a tribunal consisting of a 

sitting High Court Judge. A notification declaring an association unlawful is not to be effective 

until it is confirmed by the tribunal. The tribunal is to decide whether or not there is sufficient 

cause for declaring the association unlawful. The mechanism of a tribunal is incorporated into 

the law as a consequence of what the Supreme Court has stated earlier in V. G. Row.14 

Jamat-e-Islami Hind v. Union of India15 

At the time of demolition of Babri Mosque at Ayodhya, the Government of India issued 

notifications under the Act on December 10, 1992, declaring the following bodies as unlawful 

for two years: Vishwa Hindu Parishad (VHP); Rashtriya Swayam Sevak Sangh (RSS); Bajrang 

Dal; Islamik Sevak Sangh and Jamat-e-Islami Hind. The tribunal appointed under the Act upheld 

the ban against the VHP, but quashed the same against RSS and Bajrang Dal. The ban against 

the Jamat-e-Islami was upheld by the tribunal, but, on appeal, from the tribunal decision, the 

Supreme Court quashed the order. 

The ban against the VHP came to an end on December 9, 1994. Again, on January 14, 1995, the 

Government of India declared VHP as unlawful. This ban was quashed by the tribunal. 

 

 

                                                                                                                                                                                           
13Id at 749 
14 Supra note 3 
15 Jain MP, Indian Constitution, (LexisNexis Butterworths Wadhwa, Nagpur, 5th Ed.2008) at 1025 
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(h) RIGHT NOT TO FORM ASSOCIATION 

At times the question has been arisen whether the Fundamental Right to form association also 

envisages the right to refuse to form an association. 

Tikaramji v. State of Uttar Pradesh16  

The Supreme Court observed that assuming that the right to form an association “implies a right 

not to form an association, it does not follow that the negative right must also be regarded as 

Fundamental Right”. In this case a co-operative society of cane growers was formed to supply 

sugarcane to the sugar mills. The membership of the society was voluntary. The cane growers 

were free to join or not to join the society. The members were free to resign their membership 

except when indebted to the society. The Court held that the society did not fall foul of Art.19 (1) 

(c). 

Sitharamachary v. Deputy Inspector of Schools17 

The High Court held that the right to form an association necessarily implies that a person is free 

to refuse to be a member of an association if he so desires, and, therefore, a rule making it 

compulsory for every teacher to become a member of a government sponsored association at the 

risk of suffering disciplinary action in case a teacher absents from two consecutive meetings, 

infringes Art.19 (1) (c).  

 

(i) RIGHT TO ASSOCIATION AND GOVERNMENT SERVANTS 

Delhi Police Non-Gazetted Karmachari Sangh v. Union of India18  

The fundamental rights guaranteed by Art. 19(1)(c) can be claimed by the government servants 

and the government servant do not lose their rights by joining in the government service. But 

when, the association consists of the members of the Police Force who by virtue of the fact alone 

stand on a different footing from other associations. The Constitution of India has laid down 

                                                           
16 Ibid 
17 Id at 1026 
18 D. J. De, The Constitution of India, (S. P. Gogia, 2nd Ed. 2005) at 752 
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limitations on such associations from exercising rights under Art 19(1) (c). The members of the 

Police Association come within the ambit of Art. 33 of the Constitution and the provisions of the 

Act or the rules taking away or abridging the freedom of association have been made strictly in 

conformity with Art. 33 and Art.19 (4) specifically empowering the State to make any law. 

 

(j) RESERVATION AND NOMINATION OF WEAKER SECTION OF MEMBERS TO 

A SOCIETY     

The creation, constitution and management of the society is the creature of the Statute. So there 

can be no objection to the statutory interference with their composition on the ground of 

contravention of the individual right to freedom to form association under Art. 19(1)(c). 

Toguru Sudhakar Reddy and Another v. State of A. P.19  

The Court held that the power of the Government to nominate women to the co-operative 

societies under s. 31 of the A. P. Co-operative Societies Act was valid. 

Management D. C. Bank Ltd. v. State of U. P.20 

The Court upheld the rules under the U. P. Co-operative Societies Act 1965 under which the 

Government had the power to provide for reservation to the members of weaker section and 

women. 

The power of Government to nominate or reserve the membership of a society is saved under 

Arts.15 (4) and 29(2).  

 

 

 

 

                                                           
19 Id at 759 
20 Ibid 
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(B)  ARTICLE 19 (4): 

Art. 19 (4) incorporates that ‘reasonable restrictions’ ‘in the interest of’ ‘sovereignty and 

integrity of India’ or ‘public order’ or ‘morality’ may be imposed on this right by law. 

Art. 19 (4) serves two purposes, viz., on the one hand, it specifies that these freedoms are not 

absolute but are subject to regulation; on the other hand, it puts a limitation on the power of a 

legislature to restrict these freedoms. 

Essential elements of Art.19 (4) are as follows. 

(1) The restrictions can be imposed only by or under the authority of law; no restriction can 

be imposed by executive action alone without there being a law to back it up. 

(2) Each restriction must be reasonable. 

(3) A restriction must be related to the purposes mentioned in Clause (4) of Art. 19  

 

(a) MEANING OF REASONABLENESS 

It is difficult to give an exact definition of the word “reasonable”. There is no definite test to 

adjudge reasonableness of a restriction. Each case is to be judged on its own merits, and no 

abstract standard or general pattern of reasonableness is applicable uniformly to all cases as 

observed by Supreme Court in V. G. Row.21 

For adjudging reasonableness of a restriction, the courts consider such factors as: the duration 

and the extent of the restrictions; the circumstances under which, and the manner in which, that 

imposition has been authorized. The nature of the right infringed, the underlying purpose of the 

restrictions imposed, the extension and the urgency of the evil sought to be remedied thereby, the 

disproportion of the imposition, the prevailing conditions at the time, all these considerations 

enter into the judicial verdict. 

 

 

                                                           
21 Supra note 3 
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Papnasam Labour Union v. Madura Coats Ltd.22  

In this case the Supreme Court has stated that the following principles and guidelines should be 

kept in view while considering the constitutionality of a statutory provision imposing restrictions 

on a Fundamental Right guaranteed by Art. 19 (1) (c) when challenged on the ground of 

unreasonableness of the restriction imposed by it: 

(1) The restriction must not be arbitrary or of an excessive nature. 

(2) There must be a direct and proximate nexus or reasonable connection between the 

restriction imposed and the object sought to be achieved. 

(3) No abstract or fixed principle can be laid down which may have universal application in 

all cases. 

(4) In interpreting the constitutional provisions, the Court should be alive to the felt need of 

the society and complex issues facing the people which the legislature intends to solve 

through effective legislation. 

(5)  In appreciating the problems and the felt need of the society the judicial approach must 

necessarily be dynamic, pragmatic and elastic. 

(6) The reasonableness has got to be tested both from the procedural and substantive aspects. 

(7) A restriction to be reasonable must also be consistent with Art. 14 of the Constitution. 

(8) A restriction so imposed which has the effect of promoting or effectuating a Directive 

Principle can be presumed to be reasonable restriction in public interest. 

These are only a few general guiding norms and not the fixed principles in judging the 

reasonableness of a restriction. The Judges enjoy a lot of discretion in this respect as the 

Supreme Court itself has stated: 

“In evaluating such elusive factors and forming their own conception of what is reasonable in all 

the circumstances of a given case, it is inevitable that the social philosophy and the scale of 

values of the Judges participating in the decision should play an important part, and limit to their 

interference with legislative judgment in such cases can only be dictated by their sense of 

responsibility and self-restraint and the sobering reflection that the Constitution is meant not only 

for the people of their way of thinking but for all, that the majority of the elected representatives 

                                                           
22 Jain MP, Indian Constitution, (LexisNexis Butterworths Wadhwa, Nagpur, 5th Ed.2008) at 984 
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of the people have, in authorizing the imposition of the restrictions, considered them to be 

reasonable”. 

 

(b) TEST TO DETERMINE THE REASONABLENESS OF A REGULATORY LAW 

A question arises as to what is the test to be applied to ascertain whether a regulatory law is 

reasonable or not. Should the courts look into the subject matter or the effect of the regulatory 

law? 

The Court has held in cases like Bennett Coleman, Bank Nationalization, Maneka Gandhi23 that 

the true test is whether the effect of the impugned legislation is to take away or abridge the 

Fundamental Right and the subject matter of legislation should not be considered.    

 

(c) GROUNDS OF RESTRICTIONS  

IN THE INTEREST OF: 

The expression used in Art. 19 (4) “in the interest of” give a wide amplitude to the permissible 

law which can be enacted to impose reasonable restrictions on the right guaranteed by Art.19 (1) 

(c) under one of the heads mentioned in Art.19 (4). No restriction can be placed on the right to 

freedom of association on any ground other than those specified in Art.19 (4). 

O. K. Ghosh v. E. X. Joseph24 

The Supreme Court has lucidly explained the effect of the clause “in the interest of” in this case 

as follows: 

“This clause again cannot be interpreted to mean that even if the connection between the 

restriction and the public order is remote and indirect, the restriction can be said to be in the 

interest of public order. A restriction can be said to be in the interest of public order only if the 

connection between the restriction and the public order is proximate and direct. Indirect or far-

                                                           
23 Id at 986 
24 Id at 1010 
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fetched or unreal connection between the restriction and public order would not fall within the 

purview of the expression ‘in the interest of the public order’.  

It can be seen that the ground of the sovereignty and integrity of India and public order are in 

conformity with the national interest and the ground of morality is conceived in the interest of 

society. 

 

(i) FREEDOM OF ASSOCIATION AND THE SOVEREIGNTY AND 

INTEGRITY OF INDIA 

The right of citizens to form association or union is subject to the restrictions provided under Art 

19(4) of the Constitution. The State can impose reasonable restrictions in the interest of 

sovereignty and integrity of the country. POTA is enacted to protect sovereignty and integrity of 

India from the menace of terrorism and therefore imposing restriction under Art. 19(4) also 

includes declaring an organization as a terrorist organization as provided under POTA. 

 

(ii) PUBLIC ORDER: 

Public order is virtually synonymous with public peace, safety and tranquility as held in O. K. 

Ghosh.25  

Madhu Limaye v. S. D. M. Monghyr26 

The term ‘public order’ covers a small riot, an affray, breaches of peace, or acts disturbing public 

tranquility. But ‘public order’ and ‘public tranquility’ may not always synonymous. For 

example, a man playing loud music in his home at night may disturb public tranquility, but not 

public order. Therefore, such acts as disturb only the serenity of others may not fall within the 

term ‘public order’. All grounds on which action can be taken under S. 144, Cr. P. C., fall within 

the term ‘public order’ with this rider that ‘annoyance’ should be of grave proportions. 

 

                                                           
25 Ibid 
26 Ibid 
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D. Anantha Prabhu v. Distt. Collector, Ernakulam27  

It was held that there should be some element of disturbance of peace to bring a matter under 

‘public order’. 

 

(iii) MORALITY: 

The term morality is of variable content having no fixed meaning as the ideas about morality 

varies from society to society and time to time depending on the standards of morals prevailing 

in the contemporary society. 

Manohar v. State of Maharashtra28 

It was held that the term ‘morality’ in Art. 19 (4) is to be given a broad connotation as meaning 

not merely ‘sexual morality’ but ‘public morality’ as well in the wider sense as understood by the 

people as a whole. 

 

 

 

 

 

 

 

 

 

 

 

                                                           
27 Ibid 
28 Id at 1014 
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CONCLUSION 

 

The freedom of association is exercised for a vast array of interests – such as religion, politics, 

culture, recreation, sport and social and humanitarian assistance. At present this right is used 

prominently in the form of trade unions and political parties. 

Respect for the freedom of association by all public authorities and the exercising of this 

freedom by all sections of society are essential both to establish a “democracy" and to ensure 

that, once achieved, it remains "healthy and flourishing". In this regard the formation of political 

parties is a significant manifestation of the freedom of association. 

The exercise of freedom of association by workers, students, and others in society has always 

been at the heart of the struggle for democracy around the world, and it remains at the heart of 

society once democracy has been achieved. Without freedom of association, other freedoms lose 

their substance. It is impossible to defend individual rights if citizens are unable to organize 

around common needs and interests. 

The general freedom to associate with groups according to the choice of the individual, and for 

the groups to take action to promote their interests, has been a necessary feature of every 

democratic society which has been very much protected by the provisions of Art.19(1)(c) of the 

Constitution. 
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